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ADVERTISEMENT. 

[S  Edition  of  William  Kelynge's 

Reports,  the  fixth  of  our  feries 

of  Reprints,  has  been  produced 

to  enable  Libraries  and  the  Pro- 

feflion    to    complete    their    feries    of    Early 

Reports,   and   which,    owing   to    the    great 

fcarcity  of  the  Work,   many  hitherto  have 

been  unable  to  do. 

The  Book  has  been  carefully  examined 
before  going  to  preis,  and  every  cafe  verified ; 
it  is  therefore  hoped  that  it  will  be  found  in 
every  way  as  valuable  an  addition  to  the  feries 
as  the  preceding  volumes. 

William  Kelynge,  the  Editor  of  thefc 
Reports,  was  admitted  a  Student  of  the  Inner 
Temple,  a5th  June,  1726,  and  was  called  to 
the  Bar  19th  November,  1731. 
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Cafes  adjudged  in  Chancery. 

Dobbins  verjia  Bland. 

In  Cane'  coram  King  Chancellor^  June  13. 
1730.     4  Gto.  II. 

^HIS  was  a  Bill,  brought  for  Pay-  BiUfor  Paj- 
y     ment  of  a  Legacy,  againft  the  '""'  "f" 
\     Defendant  as  Exscator  of  >A«  ^«f^  _ 
a      Hy..t.      >A«  /(,.«,  by  Vill^^f,^*- 
®     5  Sept.  1719.  inter  al",  devifed    Exeaiier. 
unto  the  Plaintiff  Elixabeth,  by  the  Name  and 
Defcription  of  his  Grand-daughter  EUxabeth 
Hyett,  the  Sum  of  2500/.  to  be  paid  her  when 
{he  {hould  attain  her  Age  of  twenty-one  Years, 
or  be  married  with  the  Confent  of  his  Exe- 
cutors   or  the  Survivor  of  them  j  and   fuch 
Confent  to  be  teftified  in  Writing  under  their 
Hands,  and  not  otherwife. 

The  Tellator  alio   gave   and   bequeathed 
unto  the  PlaintilF  EUzabeth  the  annual  Sum  of 
100/.  for  the  Term  of  five  Years,  to  com- 
mence from  and  after  her  Marriage  with   the 
**  Confent  of  his  faid  Executors  and  Tniftees, 


(«•) 


2     Cafes  tn  Chancery^  4  Geo.  II. 

as  aforefaid,  if  the  PlaintifF  fhould  fo  long  live. 
The  firft  of  which  faid  annual  Payments  he 
willed  fhould  begin  and  be  made  unto  the 
PlaintifF  at  the  Expiration  of  the  firft  Year 
after  fuch  her  Marriage  with  Confent,  as  afore- 
faid.  The  PlaintifF  Elizabeth  Intermarried 
with  the  PlaintifF  her  Husband  after  ihe  at- 
tained the  Age  of  twenty-one  Years  j  and  the 
Executors  paid  the  Legacy  of  2500/.  becaufe 
the  Words  as  to  that  were  in  the  Disjunctive, 
viz.  when  ihe  attained  her  Age  of  twenty-one 
Years,  or  be  married  with  the  Confent  of 
his  Executors.  So  that  the  AfFent  of  the 
Executors  was  not  necefFary,  in  cafe  (he  mar- 
ried under  the  Age  of  twenty-one  Years. 

And  the  Queftion  was  now  only  as  to  the 
100/.  for  five  Years;  and  it  was  mfifted,  (he 
having  married  the  PlaintifF  without  the  Con- 
fent of  the  Executors,  (he  (hould  never  be 
intitled  to  the  faid  100/.  for  five  Years.  Tho* 
in  this  Cafe  there  is  no  Limitation  over  in 
cafe  (he  married  without  Confent  j  yet  this  is 
not  a  Reftri£tion  only  in  terronm^  but  is  a 
Condition  precedent  \  and  a  Court  of  Equity 
cannot  difpenfe  with  the  Non-performance  of 
a  Condition  precedent.  The  Words  are, 
*^  To  commence  from  and  after  fuch  her  Mar- 
^'  riage  with  Confent  of  his  faid  Executors 
^^  and  Truftees,  as  aforefaid  '*  \  and  that  has 
Reference  to  the  former  Words  where  the 
Confent  is  directed  to  be  teftified  in  Writing. 

King  Chancellor  inclined  to  be  of  Opinion, 
That  the  PlaintifF  Eliz.  by  her  Marriage  with- 
out Confent,  faff,  had  loft  this  Legacy  of 
100/.  for  five  Years,  and  that  this  was  a  Con- 
dition 


Cafes  in  Chancery,,^  Geo.  11.     3 

dition  precedent  \  but  the  Refiduary  Legatee, 
who  was  an  Infant  and  Heir  at  Law,  not 
being  before  the  Court,  it  was  ordered  to  ftand 
over.  Vidi  2  Vern.  293.  Garrett  iff  IJx* 
verfus  Prttty  &  al'.  N9te\  This  is  not  a 
Gift  defeafible  on  a  Condition  fubfequent,  but 
to  commence  upon  the  Performance  of  an 
Ad  which  was  to  be  performed.  2  Vern, 
339.     2  Vern.  572. 


Goodall  verjui  Rivers  &?  aT^  4  Geo.  IL 

npHIS  was  a  Bill  brought  by  the  PlaintifF, 
who  married  one  of  the  Daughters  of 
Sir  Thomas  Riversy  wherein  feveral  other 
Daughters  of  Sir  Thomas  Rivers  were  Plain- 
tifis  alfo,  and  Sir  George  Rivers  and  the  fur- 
viving  Truftee  (for  a  Term  of  Years  com- 
prifed  in  Sir  George  Rivers*s  Marriage-Settle- 
ment,) were  Defendants. 

And  the  Bill  was  to  oblige  the  furviving  Bill  to  obligee 
Truftee  to  pay  the  Plaintiffs  their  Portions,  tAefurvivitig 
with  Intereft  from  the  Time   they  became  J^^^^j^'*  ^^ 
payable,  and  alfo  a  confiderable  Arrear  which 
was  allotted  to  them  for  Maintenance,  by  Sale 
of  a  Term  during  the  Life  of  the  Defendant 
Sir  George  Rivers  their  Father.     The  Cafe 
was  as  follows  :  Sir  George  Rivers\  after  his 
Marriage  with  Dame  Dorothy  his  Wife,  exe- 
cuted certain  Articles  which  were  recited  to 
be  made  in  Purfuance  of  a  verbal  Agreement 
between  them  two  before  Marriage,  and  by 
the  fiud  Articles  agreed  to  make  a  Settlement 
of  certain  Lands  to  the  following  Ufes,  viz* 

B  2  To 
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To  the  Ufc  of  Sir  George  for  Life  ;  Remainder 
to  Truftees  therein  named,  during  the  Life  of 
Sir  George^  to  preferve  contingent  Remainders ; 
Remainder  to  Dame  Dorothy  his  Wife  for 
Life  for  her  Jointure ;  Remainder  to  the  firft 
and  every  other  Son  in  Tail  Male  ;  Remainder 
to  Truftees  for  500  Years;  Remainder  in 
Fee  to  Sir  George  Rivers.  And  a  Marriage- 
Settlement  was  afterwards  made  in  Purfuance 
of  the  Articles,  and  the  Truft  for  500  Years 
was  declared  as  follows,  viz.  That  the  faid 
Term  of  500  Years  was  fo  limited  in  Truft, 
that  in  De&ult  of  IflTue  Male  of  the  faid  Sir 
George  by  Dame  Dorothy  his  Wife,  the  faid 
Truftees,  their  Executors,  i^c.  fliould  and 
might,  either  by  and  out  of  the  Rents  and 
Profits  of  the  faid  Premifles  fo  limited  after  the 
Commencement  of  the  faid  Term  of  500 
(8.)  Years,  or  elle  by  Leafe  or  Sale,  or  Mortgage 
of  the  fame,  or  any  Part  thereof,  (except  a 
Particular  Part  therein  excepted,)  for  500 
Years,  or  any  leflTer  Term,  when  and  in  fuch 
Manner  as  the  faid  Truftees  or  the  Survivor 
of  them,  his  or  their  Executors,  fliould  think 
fit,  to  raife  the  feveral  Sums  for  the  Portions, 
and  for  Maintenance  and  Education  of  fuch 
Daughter  or  Daughters,  as  herein  after  ex- 
prefled,  (that  is  to  fay)  if  there  be  but  one  fuch 
Daughter  that  /hould  attain  the  Age  of  twenty- 
one  Years,  or  marry,  the  Sum  of  4000/.  and 
if  two,  5000/.  and  if  three  or  more  Daughters 
which  &ould  attain  that  Age,  or  be  married, 
6000/.  equally  to  be  divided  amongft  them  j 
and  alfo  the  yearlv  Sums  therein  after  men- 
tioned for  their  Maintenance  and  Education  \ 

and 
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and  the  faid  Portions  to  be  paid  them  at  nine- 
teen Years,  or  when  they  (hould  be  married, 
with  Intereft  at  4/.  per  Cent,  for  their  Main- 
tenance from  the  Death  of  Sir  George  or  Dame 
Dorothy^  which  (hould  firft  happen,  until  their 
Portions  became  payable. 

Sir  George  Rivers  had  Iffue  two  Sons  by  his 
Wife,  and  both  the  faid  Sons  are  dead  without 
IITue  Male,  the  youngeft  of  which  died  1727. 
(b  that  now  here  is  a  Term  vefted  in  the 
Truftees  ;  for  the  Term  was  limited  to  them 
upon  Failure  of  I  flue  Male.  The  Cafe  of 
Butler  verfus  Duncomb^  2  Fern,  760.  was 
cited;  and  likewife  Sir  Tho.  Jones  201.  and  a 
Cafe  in  Point  totidem  verbis^  l  Salk,  159. 

King  Chancellor:  The  Words,  After  the 
Commencement  of  the  Term^  govern  the  Truft, 
in  the  Cafe  of  Butler  and  Duncomb  ;  and  here 
the  Words,  from  and  after  Default  of  Iffue 
Male^  govern  the  Truft ;  but  as  the  Term 
does  not  veft  in  the  Truftees  till  Failure  of 
Iflue  Male,  till  then  no  Intereft  ought  to  be 
paid  for  the  Portions,  which  is  from  the  Year 
1727.  The  Dame  Dorothy  died  long  before  ; 
and  decreed  the  joo  Years  Term  expedlant 
upon  the  Determination  of  the  Life-Eftate  in 
Sir  George  Rivers  to  be  fold  before  a  Mafter  \ 
and  if  there  was  any  Surplus  remaining  after 
Payment  of  the  6000/.  with  Intereft,  then 
fuch  Surplus  to  be  paid  to  Sir  George  Rivers 
who  had  the  Inheritance. 

Vide  Brome  verfus  Berkeley  ;  Houfe  of  Lords 
Cafes.  2  Vern.  761.  S.  C.  2  P,  Irms.  484. 
G^rr^rrf  verfus  Gerrard.  2  Vern.  460.     Stani- 
forth  verfus  Staniforth.  Ibid, 

Harvey 
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(*.) 


Bill  to  havt 
Satisfa&ion 
for  a  Judg" 
fnent  out  ^ 
the  perfonal 
AJfets, 


Harvey  verfus  Woodhoufc  6f  aF^ 

4  Geo.  II. 

TpHE  Plaintiffs  were  the  Appointees  of  the 
Cejiui  que  Truft  in  a  Defeafance  of  a 
Judgment  acknowledged  to  A.  by  two  Con- 
uzees ;  one  of  the  Conuzees  died  foon  after 
the  Judgment  acknowledged  ;  the  Survivor 
died  in  the  Life-time  of  the  Conuzor,  and 
made  the  Conuzor  his  Executor,  by  which 
the  Judgment  at  Law  was  extinguifhed ;  whilft 
this  Judgment  was  thus  fufpended,  the  Conu- 
zor aliens  part  of  the  Land  to  B^  for  a  valu- 
able Confideration,  and  by  a  Conveyance  after 
Marriage  fettles  the  other  Part  upon  his  Wife 
and  Children.  Note\  There*  was  a  Recital  of 
a  Marriage- Article  in  the  Settlement,  but  no 
Articles  were  proved. 

This  Bill  was  now  brought,  the  Conuzor 
being  dead,  againft  his  Executors,  againft  the 
Heir  at  Law,  and  againft  the  Wife  and 
Children,  and  againft  the  Purchafer,  to  have 
a  Satis^£lion  for  this  Judgment  out  of  the 
perfonal  Ailets,  and  if  they  fall  (hort,  out  of 
the  Purchafer's  and  the  fettled  Eftate. 

Dr.  But  it  appearing  the  Purchafer 

had  no  Notice  of  the  Judgment^  the  main 
Queftion  was.  Whether  the  whole  Eftate  of 
the  Volunteer  ftiall  be  fubjed  to  this  Judg- 
ment, or  only  a  Moiety  as  would  have  been 
liable  at  Law,  taking  this  Settlement  to  be 
voluntary.  It  was  argued,  that  the  Eftate  in 
the  Hands  of  the  Volunteer  did  not  exceed  a 
Moiety  of  the  whole  Eftate  which  the  Conu- 
zor had  at  the  Time  of  the  Judgment,  and 

before 
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before  the  Sufpenfion  of  it ;  fo  that  as  once 
that  might  have  been  taken  by  the  Sheriff,  it 
ought  to  be  ftill  liable  in  Equity,  and  fold  for 
the  Satisfadion  of  the  Judgment. 

It  was  afterwards  moved  in  behalf  of  the 
Conuzor's  Widow,  that  fhe  might  be  at 
Liberty  to  prove  a  Copy  of  her  Marriage- 
Articles  ;  it  was  faid  that  they  were  recited 
in  the  Settlement,  dnd  it  would  be  hard,  if 
this  was  a  Proviiion  before  Marriage,  that  {he 
(hould  be  deprived  of  it. 

That  this  Court  after  a  Caufe  is  heard  often 
diredls  a  Will  to  be  proved,  and  that  is  not 
merely  an  Exhibit ;  for  there  the  Sanity  of  the 
Teftator,  or  whether  it  was  duly  attefted,  was 
to  be  litigated. 

On  the  other  Side  it  was  faid,  that  this  Caufe 
has  been  heard,  and  only  ftands  for  Judg- 
ment ;  and  no  Inftance,  where  the  Court  will 
give  Leave,  after  the  Hearing,  to  prove  that 
which,  if  made  out,  will  not  be  Evidence ; 
for  a  Copy  of  Articles  is  not  Evidence  without 
fome  other  Account  given  of  the  Articles 
themfelves. 

King  Chancellor :  I  have  confidered  of  this 
Cafe,  and  determined  with  my  felf  what 
Decree  to  make.  And  I  think  the  Lands 
muft  be  extended  in  Equity  in  aquali  jure  as 
at  Law,  and  all  the  Lands  comprifed  in  this 
Settlement  may  be  taken.  If  a  Conuzee 
aliens  Part  of  his  Lands,  suid  Part  descends, 
the  part  that  defcends  may  be  extended  }  and 
the  Heir  (hall  not  have  Contribution  againft 
the  Alienee ;  and  if  the  prefent  Defendant, 
who  claims  under  the  Settlement,  is  only  a 

Volunteer, 


(5.) 


8     Cafes  in  Chancery^  4  Geo.  II. 

Volunteer,  (he  ought  to  be  confidered  as  an 
Heir.  But  I  am  not  fatished  that  this  is  a 
voluntary  Settlement;  and  therefore  referred 
it  to  theMafter,  to  fee  if  any  Marriage-Articles 
were  executed,  and  when,  and  upon  what 
Coafideration. 


mtitm  a  Biii 
might  be 
taken  pro  Con- 
feffOffor 
nvant  of  an 
Anfwer, 


Lady  Abergavenny  verfus  Lady  Abcr- 
gavenny,  4  Geo.  IL 


pLaintiiF  filed  a  Bill  againft  Defendant,  to 
which  Defendant  put  in  an  Anfwer ;  the 
PlaintiiF's  Bill  was  twice  after  amended,  and 
Difcovery  of  new  Matter  required  ;  Defendant 
put  in  a  Plea  and  Demurrer  in  Bar  of  fuch 
Difcovery  ;  which  being  over-ruled,  the  De- 
fendant was  in  Contempt  to  a  Sequeftration 
for  want  of  an  An(wer.  The  Plaintiff  faid  the 
Sequeilration  had  been  executed  a  Year  ago, 
and  therefore  moved,  that  the  Bill  might  be 
taken  pro  Confejfo  for  want  of  an  Anfwer, 
alledging,  that  by  the  Practice  of  the  Court, 
whenever  a  Defendant  has  appeared,  and  the 
Procefs  of  Contempt  for  want  of  an  Anfwer 
carried  to  the  End  of  the  Line,  the  Bill 


IS 


may  be  taken  pro  Q>nfeJfo  ;  or  otherwife  there 
would  be  a  Failure  of  Juflice,  when  a  Matter 
is  inquired  of  which  lies  only  within  the 
Knowledge  of  the  Defendant,  and  of  which 
the  Plaintiff  can  have  no  other  Difcovery  but  by 
the  Defendant's  Oath.  But  it  was  oDJeded, 
here  was  a  fufficient  Anfwer  to  the  original 
Bill ;  and  no  Precedent  could  be  produced, 

that 
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that  where  any  Part  of  a  Bill  was  anfwered, 
the  Refldue  might  be  taken  pro  Confejfo, 

King  Chancellor  :  If  an  A£lion  at  Law  be 
brought  to  feveral  TrefpalTes,  and  the  Defen- 
dant's Plea  goes  only  to  Part,  Plaintiff  may 
fign  Judgment  as  to  all  the  Reft  ;  and  here 
pro  tanto  of  the  amended  Bill  that  is  not 
anfwered,  it  may  be  taken  pro  Confejfo,  Sid 
Adjomatur. 

Note  \  When  a  Defendant  is  in  Contempt 
for  want  of  an  Anfwer,  and  an  infufficient 
Anfwer  is  put  in,  that  is  no  Aniwer  at  all ; 
and  the  Plaintiff  is  not  to  begin  his  Procefs  d$ 
uovoj  but  go  on  regularly  from  the  laft  Procefs. 


Bedford  ver/us  Backhoufe,  Nov.  26. 
1730,  4  Geo.  II. 

^T^HE  Cafe  was  :  A  Man  had  made  a  Mort- 

gage  of  Lands  in  Middle/ex,  and  the  (6.) 

feme  was  duly  regiftred  ;  afterwards  he  made  Lamis  mort" 
a  Mortgage  to  another  Perfon,  which   was  ^ff^i^ 
alfo  regiftred  according  to  the  Statute ;  and  andrezSred 
after  the  making  that  fecond  Mortgage,  the  fwhether  the 
firft  Mortgagee  advanced  a  further  Sum  of  firft  Mort- 
Money  to  the  Mortgagor  on  the  PremifTes,  g^S^^^,  ^- 
without  Notice  of  the  ^cond  Mortgage  ;  and  ^^/I^^^Jum 
the  Qucftion  was,  ffHiether  the  Regiftry  of  the  afigr  a 
fecond  Mortgage  was  conftruSfive  Notice^  fo  as  fecond  Mort* 
the  Money  lent  fubfequent  to  it  Jhould  not  be  paid  g^g^^^fi^ 
off  till  that  was  fatisfied  \  and  it  was  held  by  '«*-^/'««- 
King   Chancellory  that  it  was   not  ;  for   the 
Statute  declares  Deeds  not  regiftred  void  as 

againft 
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againft  Purchafers,  but  gives  no  greater  Effi- 
cacy to  Deeds  regiftred  than  they  had  before 
the  making  of  the  Statute ;  and  it  is  a  known 
Rule  in  the  Court  of  Equity,  that  when  a 
firft  Mortgagee  advances  a  further  Sum  of 
Money  (without  Notice)  after  a  fecond  Mort- 

Sge  made,  that  he  (hall  be  paid  his  whole 
oney  in  the  iirft  place. 


Anonymusy  Nov.  i6.  1732.  4  Geo.  II. 


The  Word 
dirpofed  re^ 
latid  to  the 
Mate  of  the 
Devifor. 


nPHE  Words  of  a  Will  were,  "  I  give  and 
"  bequeath  my  Lands,  Tenements  and 
**  Hereditaments  to  my  Wife,  to  be  divided 
^^  and  difpofed  ofamongft  my  youngeft  Chil«^ 
"dren";  and  it  was  held  per  Jekyll  M.R. 
that  the  Word  difpofed  related  to  the  Eftate  of 
the  Devifor ;  for  that  the  Lands  could  not  be 
difpofed  of,  but  the  Eftate,  and  confequently 
the  Wife  had  a  Fee. 


FolUHtMJ 

Bond  by  the 
Husband  to 
Trufteesfor 
Wife's  Be- 
nefity  to  be 
paid  before 
Legacies, 


Williams  ver/us  Sawyer  isi  aP,  Nov.  17. 

1730.  4  Geo.  II. 

TT  was  faid^^r  Jekyll^  and  fo  decreed,  that 
where  a  voluntary  Bond  is  given  by  the 
Husband  to  Truftees  for  his  Wife's  Benefit, 
that  a  Court  of  Equity  will  poftpone  fuch 
Bond  even  to  Debts  on  Simple  Contrail,  but 
will  admit  it  to  be  paid  before  Legacies. 


Anonym  us, 
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Anonymus^  Pafch.  4  Geo.  II. 

/^N  Motion  to  fuperfede  a  Commiffion  or 

Bankruptcy,  the  petitioning  Creditor  was  (7.) 

only  Affignee  of  an  Obligee.     And  per  King  Bankruptcy, 
Chancellor,  He  is  not  a  Creditor  that  can  take  ^I^^/jfy 
out  a  Commiffion ;  it  muft  be  a  Creditor  in  4^11^^  q/^ 
Point  of  Law,  and  not  one  who  has  only  an  ObRgee,  not  a 
equitable  Right :  The  Obligee  is  Truftee  fer  Creditor  thai 
the  Affignee,  and  at  Law  he  muft  fue  in  his  ^*  '^^^  ^ 
Name.     Declaratory   Claufes  in    Temporal     ***^«™*« 
Laws  may  be  perpetual,  as  that  Graziers,  Far- 
mers, &r.  cannot  be  Bankrupts,  as  mentioned 
in  the  Statute  Geo.  i,  tho'  the  A&  be  expired. 

Thoroton  ver/us  Blackborne  £ff  j/'. 
May  12.  173 1.  4  Geo.  II. 

'^LTllliam  Hewett  Esq ;  being    feifed    and 
pofleiTed  of  a  large  Real  and  Perfonal 
Eftate,  on  the  9th  of  Sept.    17 15.  made  his  De^ifeof 
Will,  and  after  feveral  Bequefts  dcvifcd  all  freehold 
his  Freehold,  Manors,  Lands  and  Heredita-  i^\^ 
ments,  and  all  his  perfonal  Eftate  to  Truftees,  ^^  7rj^' 
and   their  Heirs,  i^c,  upon  Truft  they  and  tocomvey^ 
the  Survivor  of  them,  and  the  Heirs  of  fuch  ^^• 
Survivor,  fhould  with  all  convenient  Speed 
convey   the   faid   Freehold   Premiftes  to   his 
Godfon  Hewer  Edgeley  for  Life  fans  Wafte ; 
Remainder  to  Truftees,  to  preferve  contingent 
Remainders  \  Remainder  to  the  firft  and  every 
other  Son  of  Edgeley  in  Tail  Male ;  Remainder 
to  the  Daughters  of  Hewer  Edgeley ^  and  the 

Heirs 
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Heirs  of  their  Bodies,  as  Tenants  in  Common ; 
with  a  Power  to  Hewer  Edgeley  to  make  a 
Jointure  upon  any  Wife,  fo  that  it  exceed  not 
a  Moiety  of  the  Eftate :  And  dire£ted,  that 
his  perfonal  Eftate  fo  devifed  to  Truftees, 
and  the  Produce  thereof,  as  foon  as  any  con- 
fiderable  Part  thereof  could  be  got  in,  ihould 
be  difpofed  of  in  the  Purchafe  of  Lands  and 
Tenements  of  Inheritance,  and  be  fettled  to 
the  fame  Ufe  with  the  Freehold  Premiffes ; 
and  in  cafe  Hewer  Edgeley  fhould  die  without 
leaving  IfTue  behind  him,  or  if  fuch  IfTue 
fhould  happen  to  die  without  IfTue,  then  his 
Will  was,  that  his  real  Eftate,  and  the  Eftate 
to  be  purchafed  with  his  perfonal  Eftate, 
ihould  be  fo  fettled,  that  in  cafe  his  Kinfwo- 
man  Anne  Edgeley  ftiould  be  then  living,  that 
(he  fliould  enjoy  the  Rents  of  his  whole 
Eftate  for  Life ;  and  after  her  Deceafe,  one 
fourth  Part  thereof  was  to  be  enjoyed  by 
ff^illiam  Blackbourne^  his  Heirs  and  Affigns  ; 
one  other  fourth  Part  by  Abraham  Blackbourney 
his  Heirs  and  Affigns ;  one  other  fourth  hyAnne 
yackfon^  her  Heirs  and  Affigns,  and  the  re- 
maining fourth  Part  by  Sufanna  Edgely^  her 
Heirs  and  Affigns ;  and  dire£ted,  that  in  cafe 
any  of  them  the  said  fFtlliam  Blackbourne^ 
Abraham  Blackbourne^  Anne  yackfon^  and 
Sufanna  Edgeley ^  ftiould  happen  to  be  dead  at 
the  Time  when  by  Virtue  of  the  faid  Settle- 
(8.)  ment  the  whole  Eftate  ftiould  devolve  upon 

them,  that  then  the  fourth  Part  to  which  the 
Perfon  fo  dead  would  have  been  intitled  to,  if 
living,  ftiould  be  conveyed  to  the  refpedlive 
Heirs  of  the  Perfon  fo  dead. 

The 
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The  Teftator  died  foon  after  making  his 
faid  Will,  and  ihortly  after  Hewer  Edgeley 
married,  and  made  a  Jointure  according  to  the 
Power  given  by  the  Teftator's  Will.  Ahra-- 
ham  mackhourne  made  his  Will  16  March 
1709.  and  made  his  Wife  Mary  Refiduary 
Legatee  and  fole  Executrix ;  and  on  the  16 
Feh.  1720.  duly  made  a  Codicil  to  Kis  Will, 
and  after,  reciting  the  Devife  to  him  by  WiU 
Ham  Hewer  of  the  fourth  Part  of  his  Eftate, 
under  the  Contingencies  of  his  Will,  the  faid 
Jbraham  Blackboume  devifed,  that  whenever 
the  fourth  Part  ihould  come  to  his  Son  and 
Heir  Levett  Blacibourney  or  to  fuch  other 
Perfon  as  fhould  be  his  Heir,  the  fame  fliould 
be  charged  with  the  Payment  of  12000/.  to 
his  Wife  Mary  Blackboume^  and  3000/.  a-piece 
to  his  three  younger  Children,  and  died  foon 
after  making  fuch  Codicil.  And  Mary  his 
Widow  foon  after  married  with  the  Com- 
plainant Thoroton,  On  the  17  Feb.  1729. 
j/nne  Edgeley  died,  and  on  6  Nov.  1728. 
Hewer  Edgely  died  without  I  flue  j  and  in 
Hillary  Term  1729.  the  Complainant  Thoro^ 
ton  and  Mary  his  Wife,  and  her  three  younger 
Children  by  their  next  Friend,  brought  their 
fiill  againft  Lewett  Blackboume^  the  Heir  at 
Law  of  jfbraham^  V  af^  to  have  the  1 2000/. 
and  9000/.  raifed  out  of  Abrahattifs  fourth 
Part  of  the  Eftate  of  fF.  Hewett.  And  it 
was  objected  by  Defendant's  Counfel,  that 
the  Charge  made  thereon  by  Abraham  was 
void ;  for  the  fourth  Part  veued  in  the  Heir 
of  Abraham  as  a  Purchafer,  Abraham  being 
dead  before  the  Settlement  made,  and  before 

the 
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the  Eftate  devolved  upon  him  ;  and  his  Will 
created  two  diftind  Contingencies,  t;/z.  to 
Abraham^  if  he  (hould  be  alive  at  that  Time, 
if  not,  to  his  Heir.  This  therefore  not  being 
a  Remainder  veiled  in  Abraham^  \^  not  fufai- 
je£l  to  the  Charges  made  upon  it  by  his 
Will.  King  Chancellor  faid,  that  the  (irft 
Part  of  the  Will  gave  a  Fee  to  Abraham 
Blackbourne  of  a  fourth  Part,  upon  the  Con- 
tingencies there  mentioned,  and  therefore  it 
became  a  vefted  Remainder  \  and  the  latter 
Claufe  or  Provifo  did  not  reftrain  the  Devife, 
but  was  dire&ory  only  to  the  Truftees  how 
to  convey,  in  cafe  the  Parties  who  were  to 
take  the  Benefit  died  before  the  Settlement 
made.  Another  Queftion  arofe,  whether  a 
Day  (hould  be  given  to  Levett  Blackbourm 
(he  being  an  InBint)  to  (hew  Caufe  againft 
the  Decree ;  and  it  was  held,  that  were  the 
legal  Eftate  in  Truftees,  and  not  in  the  InBint, 
and  an  Execution  of  the  Truft  is  to  be  directed, 
that  there  is  no  Occafion  that  a  Day  (hould 
be  given ;  and  the  Money  was  therefore  de- 
(0.)  creed  to  be  raifed,  and  no  Day  given  to  the 
Infant  to  (hew  Caufe  againft  the  Decree. 
Vidi  2  Fern,  429.     Cooki  verfus  Parfons, 
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1731- 

ZJENRT  Vernon  being  at  Aleppo  in  Turkey^ 

and  pofTefTed  of  a  large  perfonal  Eftate, 

in  the  Year  1694.  made  his  will,  and  thereby 

devifed 
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deviTed  fome  particular  Legacies,  and  gave 
the  Refidue  of  all  his  moveable  Goods,  C^r. 
to  his  Brother  Thomas  Vernon  \  but  if  he  died 
without  Heirs  Male  of  his  Body,  then  he  de- 
vifed  the  Legacy  given  to  Thomas  to  be 
divided  equally  between  his  other  Brothers 
George  and  Charles  Vernon^  and  made  his 
Brother  Thomas  Vernon  his  Executor  \  but  in 
cafe  Thomas  (hould  die  firft,  he  appointed  his 
Father  Sir  Thomas  Vernon  his  Executor  ;  and 
defired,  that  each  of  them  (in  the  Name  of 
God)  would  fee  his  Will  performed.  The 
Teftator  died  foon  after,  and  Thomas  his 
Brother  proved  his  Will  in  1695.  and  poflefled 
his  perfonal  Eftate  aild  EfFedls  \  and  after- 
wards, being  in  Treaty  for  a  Marriage,  in 
Confxderation  thereof  and  of  the  Marriage- 
Portion,  and  that  certain  Lands  of  the  intended 
Wife  were  agreed  to  be  fettled,  he  enters  into 
Articles  under  his  Hand  and  Seal,  and  thereby 
covenants  with  Truftees  to  purchafe  Lands 
of  the  yearly  Value  of  350/.  within  fifty  Miles 
of  London^  or  in  the  County  of  Chefter^  out  of 
an  Eftate  formerly  belonging  to  the  Vernons ; 
and  which  when  purchafed  were  to  be  fettled 
to  the  Ufe  of  himfelf  for  Life ;  and  after  his 
Deceafe,  Part  thereof  to  the  yearly  value  of 
150/.  was  to  be  fettled  to  the  Wife  for  Life, 
in  Bar  of  her  Dower,  and  the  Refidue  to 
Truftees  for  ninety-nine  Years,  determinable 
upon  the  Death  of  the  Wife ;  and  from  and 
after  her  Deceafe,  to  the  Ufe  of  the  firft  and 
other  Sons  of  the  Marriage  in  Tail  Male  \ 
Remainder  to  the  Heirs  Male  of  the  Body  of 
TbomaSy  with  Remainder  to  George  Vernon  for 

Life 
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Life ;  Remainder  to  his  firft  and  other  Sons  in 
Tail  Male,  with  Remainder  to  Charles  Vemon 
for  Life  s  Remainder  to  his  firft  and  other 
Sons  in  Tail  Male,  with  Remainder  to  the 
right  Heirs  of  Thomas. 

Noti ;  Sir  Thomas  Vemon  the  Father  was  a 
Party  to  and  executed  the  Articles,  but  did 
not  grant  any  Eftate  thereby,  or  covenant  to 
make  any  Provifion  for  his  Son,  nor  did  it 
appear  that  he  parted  with  any  Thing  to  his 
Son  on  Account  of  the  Marriage.  The  Mar- 
riage took  EiFedl  foon  after  the  Date  of  the 
Articles,  and  Thomas  had  Iflue  by  his  Wife 
(10.)  three  Daughters,  and  no  Son,  and  Thomas  did 
not  purchase  any  real  Eftate  in  Purfuaiice  of 
the  Articles  ;  but  in  the  Year  1726.  made  his 
Will  in  Writing,  and  gave  each  of  his 
Daughters  5000/.  a-piece,  and  made  his  Wife 
yane  Executrix  and  Devifee  of  his  real  and 
perfonal  Eftate,  fubjed  to  his  Debts  and 
Legacies,  and  foon  after  died. 

George    and   Charles    Vemon   fent    to  the 

Widow   to   make   a   Purchafe   and    fettle   it 

according  to  the  Articles :    who  (before  (he 

had  advifed)  returned  Anfwer,  Ihe  would  do 

it  in  convenient  Time,  and  that  her  Husband 

BUI  fir  afio-   ^^^  direded  her  fo  to  do  ;  but  ihe  afterwards 

cifick  Perform-  refufed ;    and  thereupon  George   and   Charles 

once  of  Vernon  brought  a  Bill  againft  her  for  a  fpecifick 

Articles,  Performance  of  the  Articles. 

Counfel  pro  ^er^  infifted,  that  it  did  not 
weaken  the  Plaintiffs  Title,  that  they  were 
not  Parties  to  the  Articles ;  for  if  a  Remainder 
is  limited  by  Deed  to  any  Perfon  not  a  Party, 
it  is  not  to  be  queftioned  but  such  a  Re- 
mainder 
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mainder  is  good  ;  that  the  Covenant  entred 
into  by  the  Articles,  for  the  Benefit  of  George 
and  Charles  Vernon^  was  made  upon  a  good 
Confideration,  and  it  was  intended  thereby  to 
keep  up  the  Name  and  Family ;  the  Father 
was  a  Party  thereto,  and  would  not  have 
otherwife  confented  to  the  Marriage ;  and 
Thomas^  who  entred  into  the  Covenant,  had 
an  Eye  and  Regard  to  his  Brother  Henrfs 
Will ;  and  altho'  the  Devife  over  to  George 
and  Charles  was  void,  yet  it  was  fufficient  to 
bind  the  Confcience  of  Thomas,  And  Courts 
of  Law  and  Equi^  will  allow  such  Things  to 
be  a  good  Confideration,  tho'  the  parties  are 
not  compellable  otherwife  to  do  the  A£l.  As 
if  there  are  Creditors  upon  whofe  Deaths  the 
Statute  of  Limitations  has  run,  and  afterwards 
an  Executor  or  Adminiftrator  promifes  to  pay 
them ;  fuch  a  Promife  (hall  bind,  and  shall  not 
be  accounted  a  Nudum  paSfum.  And  they 
quoted  the  Case  of  Ofgood  verfus  Stroud^  which  ^idf  Cases  in 
had  been  heard  by  Lord  Macclesfield^  and  j'^'^jf/j' 
afterwards  reheard  by  his  prefent  Lordihip.  yjl  f  '^ 
Mr.  Solicitor  General  Talhot  V  aP  contra.  "'*  "*' 
That  the  Covenant  whereof  the  Plaintiffs 
prayed  a  fpecifick  Performance  was  voluntary ; 
and  that  this  Court  had  in  no  Inftance  decreed 
a  fpecifick  Performance  of  a  voluntary  Cove- 
nant ;  that  it  did  in  no  wife  alter  the  Cafe  ; 
that  Sir  Thomas  the  Father  was  a  Party  to  the 
Articles,  he  was  made  fo  out  of  Refpe£t  and 
Reverence  to  him,  but  no  Confideration  could 
arife  from  thence ;  for  that  he  granted  nothing, 
nor  did  he  covenant  to  do  any  Thing  for  his 
Son  i   which  was   otherwife   in   the  Cafe  of 

c  Ofgood 
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OJgoad  verfus  Stroud  \  that  there  was  no 
Occasion  in  the  prefent  Caie,  nor  could  it 
ftand  in  Reafon  to  feek  out  and  caft  about  for 
what  Confideration  the  Articles  were  made, 
(II*)  the  Confiderations  are  expreffed  therein,  far  ex^ 
preffio  unius  eft  exclufio  alterius ;  nor  can  it  be 
faid  with  Reafon,  that  Thomas  had  RefpeS:  to 
his  Brother  Henrys  Will  at  the  Time  of 
making  the  Articles ;  for  the  Limitations  in 
the  Articles  do  not  purfue  the  Limitations  in 
Henry*s  Will,  but  are  evidently  different ;  and 
if  the  now  Plaintifis  had  brought  a  Bill  againft 
Thomas  for  the  Performance  of  the  Articles, 
the  Court  would  not  have  decreed  it ;  for  it 
would  have  been  in  Thomas's  Power  to  undo 
it  the  next  Day ;  and  cited  the  Cafe  of  Belling 
ham  verfus  Lowther^  I  Chan.  Ca,  243.  and 
the  Cafe  of  Thompson  and  Lord  Everjham^ 
Trin.  17 15.  Lord  Ever/ham  covenanted  with 
Thompson  to  prefent  his- Son  to  a  certain  Bene- 
fice when  it  became  void,  and  he  had  the 
Eflate  \  the  Event  happened,  and  Lord  Ever^ 
Jham  refiifed  to  prefent  Thompfon^s  Son  ;  and 
he  brought  a  Bill  to  compel  the  Performance ; 
but  the  Bill  was  difmifs'd  with  Cofts,  it  being 
a  voluntary  Covenant. 

King  Chancellor:  He  did  not  apprehend 
that  all  voluntary  Covenants  were  not  to  be 
compelled  to  a  Performance  ;  but  he  doubted 
whether  this  was  a  voluntary  Conveyance; 
Thomas  muft  be  fuppofed  to  have  Regard  to 
his  Brother's  Will  at  the  Time  of  making  the 
Articles  ;  and  accordingly  decreed  a  fpecifick 
Performance,     ^are  as  to  this  Decree. 

Man 
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Man  verjus  Man,  May  11.  1731. 

4  Geo.  II. 

Coram  Jekyll  Mafter  of  the  Rolls. 

^Amp/on  Afafij  being  poflefled  of  a  perfonai 

^    Eftate,  on  the  i8th  of  December  17 18. 

made  his  Will,  and  thereby  gave  all  the  In- 

tereft,  Ufe,  Profit  and  Benefit  of  his  perfonai 

Eflate  to  his  Wife  yfgatha  for  her  Life,  during 

her  Widowhood,  and  after  her  Death  directed 

that   his   perfonai    Eflate   (hould    be   divided   Iiterefl,  UJe, 

equally  between  his  Brother  Benjamin  and  his  ^^^^^,f^p 

SiikcTS  Lydia,  Mary  and  Elizabeth,  and  made  %%    -^'-^"^ 

his  Wife  fole  Executrix.    Mary  and  Elizabeth 

died   before  the   Teflator,  and   he   dying   in  Billagainft 

1727.  his  Widow  proved  his  Will  and  pof-  ^^  IVido^, 

fefTed  his  EfFeds.     Benjamin  and  Lydia,  the  fi^^l^^ 

furviving  Refiduary  Legatees,  brought  their  might  be  fe- 

Bill  against  the  Widow  and  Executrix  for  an  cured  for  the 

Account  of  the  Teftator's    perfonai   Eftate,   Purpifes  in 

and  that  the  whole  might  be  fccured  for  the  '^'  ^'^" 

Purpofes  in  the  Will. 

It  was  agreed  in  arguing  this  Cafe,  that  the 
furviving  Legatees  were  intitled  only  to  two 
fourth  rarts  of  the  Teftator's  Eftate  upon  the 
Contingency  in  the  Will ;  and  the  sole 
Queftion  was,  whether  the  Executrix  (hould  (12.) 
take  the  two  remaining  fourth  Parts  to  her 
own  Ufe,  or  whether  they  ihould  be  distri- 
buted according  to  the  Statute.      ^ 

Talbot  Solicitor  General  argued,  that  the 
Teftator  did  not  mean  that  the  Executrix 
(hould  have  more  than  the  Ufe  and  Profit  of 

c  2  his 
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his  Eftate  during  her  Widowhood,  for  that  he 
had  difposed  of  the  whole  by  his  Will,  and 
therefore  that  the  Shares  of  the  Legatees  who 
died  before  the  Tcftator  were  diftributive 
according  to  the  Statute. 

Mead  pro  Def  argued,  that  where  the  In- 
tent does  not  plainly  appear,  that  the  Execu* 
trix  {hould  not  take  any  Benefit  by  the  Will, 
but  what  is  therein  exprefled,  the  Law  ought 
to  take  place  ;  and  by  Law  the  Executrix  is 
intitled  to  what  is  not  partly  difpofed  of;  that 
it  did  not  follow,  becaufe  the  Teftator  had 
given  the  Ufe  of  his  whole  Eftate  to  his  Wife 
for  Life,  that  ihe  should  ftand  as  a  Truftee 
for  the  next  of  Kin,  in  cafe  any  of  the 
Legatees  died  before  the  Teftator. 

Jekyll  M.  R.  faid.  This  Court  had  confi- 
dered  the  Executrix  as  a  Truftee  for  the  next 
of  Kin,  chiefly  in  Cafes  where  the  Teftator 
had  not  dispofed  of  his  whole  Eftate  at  the 
Time  of  his  Will,  but  had  left  Part  undif- 
pofed  of. 

That  the  Teftator  in  this  Cafe  had  difpofed 
of  the  whole  \  and  it  was  natural  for  him  to 
fuppofe,  that  making  his  Wife  Executrix 
intitled  her  to  the  Shares  of  the  Legatees 
dying  before  him;  for  otherwife  he  might 
have  prevented  it  by  a  Codicil,  had  he  thought 
fit.  And  decreed,  that  the  Defendant  the 
Widow  was  intitled  to  a  Moiety  in  her  own 
Right ;  and  directed,  that  the  other  Moiety  of 
the  Eftate,  fliould  be  brought  into  it,  and 
fecured  for  the  purpofes  in  the  Will. 

Note  \  This  Decree  was  afterwards  aifirmed 
in  the  Houfe  of  Lords  1731. 

Willing 
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Willing  verfus  Baine^  June  2i>  1731. 

5  Geo.  II. 

Y\Orothy  Baine  by  Will  1723.  gave  a  Le- 
'^    gacy  of  200/.  to  Mary  Billing^  300/.  to 
another  Legatee,  100/.  to  a  third  Legatee,  (all 
Infants)  payable  at  twenty-one,  and  if  either 
of  them  died  before  twenty-one,  then  his  or 
her  Legacy  to  go  to  the  Survivor  or  Survivors ; 
and  one  of  the  Legatees  died  in  the  Life-time   ^^ 
of  the    Teftator;    and    the   Queftion   was,  ^^^^ 
whether  this  was  a  lapfed  Legacy,  or  (hould  laffed. 
go  over  to  the  other  Legatees. 

King  Chancellor :  A  Legacy  is  lapfed  C^O 
where'  there  is  no  Perfon  to  take  according  to 
the  Will ;  but  if  it  can  take  £fFe£l  according 
to  the  Will,  the  Legacy  cannot  be  lapfed  \  here 
it  may  take  EiFedl ;  as  if  Lands  are  devifed  to 
A.  for  Life,  and  after  to  B.  though  A.  dies  in 
the  Life-time  of  the  Teftator,  B.  (hall  take ; 
and  fo  decreed,  that  the  Le^cy  fhould  go  to 
the  other  Legatees.  Fide  2  Vern,  207.  a  Cafe 
in  Point.  2  Fern,  467.  611.  The  Legacy 
alfo  (hall  carry  Intereft  from  the  Time  of  the 
Death  of  the  Teftator. 

Attorney  General  verfus  Hall,  July  5. 
1731.     5  Geo.  II. 

nnHOMAS  Hall  by  his  Will  bearing  Date 

*       ibtYi  of  Feb.   1717.  devifed  [inter  alia) 

as  follows,  ^^  I  give  and  bequeath  unto  my 

"Son   Francis  Hall^  and   the   Heirs  of  his 

"  Body 


cc 
cc 
cc 
cc 


22    Cafes  in  Chancery^  5  Geo.  11. 

**  Body  lawfully  begotten,  all  my  real  and  per- 
^*  fonal  Eftate  to  his  and  their  own  Ufe  within 
three  Years  after  my  Decease ;  but  in  cafe 
my  Son  Francis  Hall  fhall  depart  this  Life, 
leaving  no  Heiis  of  his  Body  lawfully  be- 
gotten living,  then  I  give  all  and  fo  much  of 
*^  my  Eftate  as  he  (hall  be  a&ually  pofTefled 
**  or  at  the  Time  of  his  Death  to  the  Corpo- 
*^  ration  and  Company  of  Goldfmiths  in  Lon- 
"  doriy  upon  Truft,  IJcr     F.  Hall  died  with- 
out any  Children,  and  this  Information  was 
brought  by  the  Goldfmith's  Company  to  have 
the  Eftate  of  Thomas  Hally  both  Keal  and 
Perfonal  Estate,  appropriated  to  the  Charity 
Jnfarmathn      ^  directed  by  Thomas   Hall's  Will.     As  to 
to  hanje  both     the  real  Eftate,  the  Defendant,  who  was  the 
^r^f^A^'^'    Executrix  of  Francis  Hall's  Will,  pleaded  a 
l^^J^i^ted    Common  Recoverv  which  her  Husband  had 
totheCharity,  fuffered,  whereby  he  declared  the  Ufe  thereof 
to  himfelf  in  Fee,  and  devifed  the  fame  after- 
wards to  her.     And  upon  arguing  this  Plea, 
the  Court  allowed  the  fame,  being  of  Opinion, 
that  Francis  Hall  was  Tenant  in  Tail  of  the 
real  Eftate  under  the  Will  of  Thomas  Hall^ 
and  that  the  fame  was  confequently  barred  by 
the   Common   Recovery  ;  fo   that   the   only 
Queftion  now  before  the  Court  was,  whether 
this  Limitation  over  to  the  Goldfmith's  Com- 
pany was  a  good  Limitation  over  of  the  per- 
fonal Eftate. 

Counfel  pro  ^er^ :  The  only  Queftion  is, 
whether  the  Devife  over  to  the  Goldfmith's 
Company  was  a  good  Limitation  or  not  ?  I 
bee  Leave  to  confider  it  in  tVo  Lights,  i/?, 
Inftead  of  the  Words  I  Heirs  of  his  Body)  the 

Word 
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Word  {Sans)  had  been  mentioned  ;  and  2dfyj 

As  it  now  ftands  with  thefe  Words  {of  the 

Heirs  of  his  Body) ;  and    i/?,  If  the   Word 

Sons  had  only  been  mentioned,  then  the  De-         (14.) 

vife  over  to  the  Goldfinith's  Company  would 

have  been  good. 

Thefe  executory  Devifes  were  formerly  not 
known  in  the  Law ;  and  fuch  Limitations 
over  were  allowed  at  firft  in  Cafes  only  of 
Chattels  Real,  as  appears  in  M.  Manning's 
Cafe,  8  Rip.  94.  which  was  the  firft  Cafe  ; 
afterwards  Lampefs  Cafe  in  10  Rep.  46.  was 
determined,  where  thefe  Limitations  were  car- 
ried (bmewhat  further ;  and  fince  thofe  Cafes 
were  perfonal,  meer  perfonal  Chattels  have 
been  allowed  to  have  been  limited  over.  In 
the  prefent  Cafe,  the  Contingency,  upon  which 
the  Chari^  is  given,  is  to  arife  within  the 
Time  limited  by  Law,  viz.  upon  Francis 
Half%  dying  without  IfTue  living  at  the  Time 
of  his  Death,  and  not  after  a  general  dying 
without  liTue,  which  would  be  void  ;  the 
Words  of  the  Will  are.  If  he /hall  depart  this 
Life  leaving  no  Heirs  of  his  Body  lawfully  be^ 
gotten  livings  then  I  give^  Sec.  Heirs  if  the 
Body  muft  be  Heirs  of  his  Body  at  the  Ttmehe 
Jhall  depart  this  Life  ;  and  the  Words  leaving 
and  living  are  very  fignificant  and  exprefs, 
and  refer  to  the  Point  of  Time  before,  which 
is  the  Time  of  Francis  HalPs  Death  ;  the 
Word  then  may  likewife  refer  to  the  Time  of 
Francis  Halts  Death,  and  denote  when  the 
Contingency  (hall  happen  ;  but  tho'  it  may  be 
in  different  Cafes  applied  to  either,  yet  in  the 
prefent  Cafe  it  refers  to  the  Time,  and  not  to 

the 
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the  Contingency  in  Question,  i  Vern.  234,. 
250,  298.  2  Fern.  38,  59,  766.  Thefe  Cafes 
(hew  how  it  would  have  been,  if  inftead  of 
the  Words  Heirs  of  the  Body  there  had  been 
the  Word  Sons  ;  and  if  there  are  other  Words 
in  the  Will  which  (hew  what  the  Teftator 
meant  by  the  Words  Heirs  of  his  Body^  and 
that  he  only  intended  Heirs  of  the  Body  at  the 
Time  ^Francis  Hall'j  Deaths  it  will  come  to 
the  fame  Thing ;  and  the  latter  Words  of  the 
Will,  vi7^  ^^  But  in  cafe  my  Son  Francis  {hall 
"  depart  this  Life,  {jTr."  are  reftridive  of  the 
Generality  of  the  former  Words,  (Heirs  of  his 
Body).  As  where  a  Devife  is  to  A.  and  his 
Heirs,  fo  long  as  B.  (hall  have  Heirs  of 
his  Body,  there,  tho*  A.  by  the  firft  Words 
takes  an  abfolute  Fee,  yet  they  are  reftrained 
by  the  fubfequent  Words;  but  the  Words 
[Heirs  of  the  Body)  in  this  Cafe  are  only  ap- 
plicable to  the  Teftator's  Real  Estate,  which 
-may  be  intailed  ;  and  not  to  his  perfonal  Eftate, 
which  cannot  be  intailed  and  made  capable  of 
beine  taken  and  received  by  Difcent  \  but  as  to 
his  Perfonalty,  they  were  to  veft  a  Property 
only ;  and  then  the  Qu  eft  ion  will  be,  whether 
this  Limitation  over  will  be  good.  2  Fern.  86, 
195.  Tho'  there  is  a  Real  Eftate  devifed  by 
his  Will  as  well  as  a  Perfonal  Eftate,  and  the 
fame  Words  pafs  both  Eftates,  yet  fuch  a 
Contingency  may  afterwards  be  inferted  (as  in 
the  piefent  Cafe)  to  determine  the  Property  as 
to  the  Perfonal  Eftate. 
(1^0  Counfel  on  the  fame  Side  :  This  Limitation 

to  the  Goldfmith's  Company  is  good  as  an 
executory  Devife.     Executory  Devifes  are  not 

within 


Cafes  in  Chancery^  5  Geo.  II.    25 

within  the  Rules  prefcribed  by  the  antient 
Common  Law,  but  are  Evafions  out  of  it, 
which  the  Courts  of  Law  have  allowed  and 
come  into,  to  aniwer  and  comply  with  the 
Intent  of  the  Teftator;  and  if  the  prefent 
Words  will  bring  this  Cafe  within  the  known 
Rules  concerning  executory  Devifes,  this 
Court  wiU  countenance  this  Limitation  ;  and 
this  Court  has  often  allowed  fuch  Limitations 
over,  to  comply  with  the  Intent  of  the  Tefta- 
tor,  tho'  they  have  not  been  fo  ftriftly  con- 
formable to  the  Rules,  as  in  the  prefent  Cafe. 
It  is  (aid  there  are  two  Contingencies  in  this 
Cafe,  vix.  Francis  Hall  dying  without  IfTue 
at  his  Death,  and  alfo  his  htinz  actually  pof- 
fefled,  i^c.  for  only  fuch  of  the  Ferfonal  Eftate, 
as  he  (hould  be  pofiefled  of  at  his  Death,  is 
limited  over ;  and  therefore  the  Limitation  over 
is  void  ;  but  I  apprehend  that  fuch  a  Limita- 
tion may  depend  on  a  double  Contingency ;  and 
fo  feveral  of  the  Cafes  cited  in  Vernon  prove. 

Talbot  Solicitor  General  conf.  The  Limi- 
tation to  the  Goldfmith's  Company  is  void, 
and  the  Information  muft  be  difmifTed.  By 
Will  the  Refidue  both  of  the  Real  and  Per- 
sonal Eftate  is  devifed  to  Francis  Hall  said  the 
Heirs  of  his  Body,  to  his  and  their  Ufe.  As 
to  the  Real  Eftate,  it  is  an  Intail  executed  ; 
and  as  to  the  Perfonalty,  which  cannot  be  in- 
tailed,  it  gives  an  ablblute  Property ;  and  the 
Will  limits  nothing  over  to  the  Goldfmith's 
Company,  but  what  Francis  Hall  (hould  be 
adually  poflefted  of  at  the  Time  of  his  Death  ^ 
fo  that  there  is  Power  left  in  him  to  alien  and 
difpofe  of  all  or  any  Part  of  it ;  befides,  there 

are 
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are  other  Words  in  the  Will  which  (hew  that 
Francis  Hall  had  the  fole  Property  of  the 
Perfonalty  veiled  in  him ;  for  the  Words  are, 
^^  But  my  Will  is,  that  the  Company  of  Gold- 
^^  fmiths  Ihall  not  give  my  Son  any  Trouble 
^^  on  any  Account  whatfbever  concerning  my 
^^Eftate/'  So  that  takine  it  for  granted, 
that  Francis  Hall  had  an  Intereft  vefted  in 
the  whole  Perlbnal  Eftate,  (and  which,  if  he 
had  pleafed,  he  might  have  fpent  every  Far- 
thing,} the  fingle  Question  will  be,  whether 
this  Limitation  or  executory  Devife  to  the 
Goldfmith's  Company  will  be  good  or  not ; 
and  I  think  it  is  void.  2  Vem,  245.  Clarges 
verfus  Dutchefs  of  Alhermarlt.  There  the 
Difference  is  taken  between  Chattels  Perfonal 
that  are  vefted,  and  where  the  Ufe  only  is  de- 
vifed.  2  Vem.  6co.  Higgens  verfus  DowUr ; 
I  Salk.  S.C.  156,  And  the  Cafe  oi  Richards 
verfus  Lady  Abergavenny  is  in  Point ;  where 
a  Houfe  together  with  the  Furniture  thereof 
was  limited  to  a  Wife  and  fuch  Heirs  of  her 
Body  as  (hould  be  living  at  her  Death,  and  in 
(16.)  Default  of  fuch,  Remainder  over.  The  Wife 
has  an  Eftate-tail  in  the  Houfe,  and  an  abfo- 
lute  Property  in  the  Furniture,  i  Fern.  326, 
347.  ffliitmore  verfus  JVeld ;  2  Fern.  367. 
is  a  ftrong  Cafe  ;  where  fuch  a  Limitation  of 
a  Personalty  over  was  held  ill,  becaufe  it  was 
an  Intereft  vefted.  i  Fern.  478.  Deering 
verfus  Hanbury  ;  2  Fern.  no.  fFebb  verfus 
IV ebb  i  Cro.  Jac.  590.  Pells  and  Brown's 
Cafe  is  the  Intail  of  an  Inheritance.  The 
Counfel  for  the  Plaintiff  does  not  know  what 
Decree  to  pray,  whether  only  fuch  fpeciAck 

Part 
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Part  of  the  Perfonal  Eftate  which  Francis 
Hall  was  adually  pofleiTed  of  at  the  Time  of 
his  Death,  or  whether  there  (hould  not  be  a 
Decree  that  his  Reprefentatives  ihould  account 
for  fo  much  as  he  fpent ;  to  infift  upon  the 
laft  is  repugnant  to  the  Will,  becaufe  Francis 
Hall  by  the  Will  had  Power  to  difpofe  of  the 
whole  as  he  thought  proper ;  and  as  to  the 
other,  that  makes  the  Devife  over  dependant 
on  two  Contingencies,  and  therefore  void ; 
fo  that  if  there  be  a  Limitation  over  in  the 
prefent  Cafe,  (which  there  cannot,  becaufe  an 
Intereft  and  Property  is  adlually  veiled ;)  yet 
as  the  prefent  Cafe  ftands,  it  would  be  a  void 
executory  Devife,  becaufe  it  is  not  confined  to 
dying  without  Iflue  at  the  Time  of  Francis 
HalPs  Death.  The  two  Words  infifted  upon 
in  the  Will  to  confine  the  Dying  without 
Iflue  to  the  Time  of  the  Death  of  Francis 
Hall  are  {living  and  leaving) ;  but  if  a  Man 
dies  without  Heirs  of  his  Body,  he  dies  with- 
out Heirs  of  his  Body  living,  and  if  he  leaves 
no  Iflfue,  he  dies  without  leaving  Iflue  \  but 
for  the  Reafons  aforefaid  this  is  not  material 
to  be  determined. 

King  Chancellor,  Jeykll  Mafter  of  the 
Rolls,  and  Reynolds  Lord  Chief  Baron :  In 
regard  the  Ownerfhip  and  Property  of  the 
Perfonal  Eftate  was  vefted  in  Francis  Hall^ 
and'  not  the  Ufe  only  ;  this  was  held  to  be  a 
void  Limitation  to  the  Goldfmith's  Company. 
It  is  giving  a  Man  a  Sum  of  Money  to  fpend, 
and  limiting  over  to  another  what  does  not 
happen  to  be  fpent ;  and  therefore  the  Infor- 
mation was  difmifled. 

And 
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And  fo  Note  a  DifFerence  between  a  Devife 
of  Chattels  Real  and  Personal. 


(17.) 
Whithir 


Selby  vtrfus  Sclby,  5  Geo.  II. 

CErieant  Selhy  made  his  Will,  and  appointed 
*^  his  Wife  fole  Executrix  and  fole  Guar- 
dian of  his  Son,  and  then  devifed  further, 
"That  if  mv  dear  Wife  (hall  marry  again 
**  before  my  Son  (hall  attain  his  Age  of  twenty- 
'^  one  Years,  that  then  and  from  thenceforth 
"  I  appoint  my  Brother  Executor  and  fole 
**  Guardian  of  my  Son."  The  Mother  died, 
the  Son  being  about  thirteen  Years  of  Age  ; 
and  the  Queftion  was,  whether  the  Uncle, 
^^jf,  ^^^f^  (who  would  have  been  Guardian  in  cafe  the 
tt  g!UX.  V 'f^  y^^  married  again,)  (hould  now  be 
Guardian,  or  the  next  of  Kin,  who  could  not 
inherit. 

King  Chancellor :  Here  is  no  Limitation  of 
the  Guardianfhip  to  the  Wife  for  Life.  It 
feems  to  me  that  the  Uncle,  muft  have  been 
Executor  and  Guardian  at  the  fame  Time  ;  he 
(hould  not  have  much  doubted  but  that  the 
Uncle  would  not  have  been,  was  it  not  for 
the  Cafe  cited  in  Raym.  T.  427.  and  3  Lev. 
1 25.  and  a  Cafe  was  made  of  it  for  the  Opinion 
of  the  Judges  of  B.  R. 

AnonymuSi  5  Geo.  II. 

r^OTJNSEL  moved  to  extend  an  In- 
^^  junction  to  (lay  Proceedings  againft  the 
Bail.     The  Plaintiff  before  he  filed  his  Bill 

had 
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had  been  arrefted,  and  Bail  was  given  to  the  InjunBiom  t^ 
SherifF.     PlaintiflF  afterwards  had  obtained  an  ^^y  ^^'^ffj^ 
Injun£lion  upon  a  Dedimus^  notwithftanding  jjf,-^ 
which   the  Defendant  had  taken  an  Affign- 
ment  of  the  Bail-Bond,  and  was  proceeding  at 
Law  againft  the  Bail. 

Lutwyche  conf :  A  common  Iniunftion  ex- 
tends only  to  delay  Execution,  it  ftays  nothing 
elfe,  and  the  Plaintiff  at  Law  may  proceed  to 
Judgment;  and  whenever  it  is  extended  to 
(lay  Proceedings  againft  the  Bail,  it  is  always 
particularly  mentioned. 

King  Chancellor :  If  a  Declaration  is  deli- 
vered, the  Party  may  proceed  to  Judgment 
notwithftanding  an  Injunction,  and  Execution 
is  only  ftayed  ;  and  if  no  Declaration  has  been 
delivered,  all  Proceedings  at  Law  are  ftayed  \ 
that  is  the  Pradice  and  Conftrudlion  that  has 
been  conftantly  put  upon  the  Words  in  the  latter 
End  of  the  Writ  it  felf.    Motion  was  granted. 

Vizod  verfus  Londen,  5  Geo.  II. 

A   Bond   was  entered  into  before  Marriage  Bond  he/ore 
'**'     by  the  Defendant's    Hufband   for   the  Marriage, if 
Sum  of  500/.  and  the  Condition  recited  the  ^Bar  of 
intended  Marriage,  and  that  the  Obligor  was  ^•'"*''' 
to  receive  a  competent  Fortune,  and  there- 
upon the  Obligor  was  to  fettle  Lands  of  the 
yearly  value  of  14/.  as  Counfel  Ihould  advife, 
to  the  Ufe  of  the  Defendant  for  Life,  for  her 
Livelihood  and  Maintenance,  if  the  Marriage 
fhould  take  EiFect  and  Ihe  Ihould  furvive  her 
Hufl>and ;  otherwife  the  Bond  to  ftand  in  full 

Force 
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Force.  The  Queftion  was,  if  this  (hould  be  a 
Bar  of  Dower.  The  Mafter  of  the  Rolls  was 
as  \  ^^  Opinion  it  was  not ;  but  King  Chancellor, 
^  '^  beineof  adiflFerent  Opinion,  reverfed  his  Decree. 
King  Chancellor  :  Several  Eft^tes  that  are 
not  fpecified  in  the  Statute  27  H.  8.  c.  10. 
I  b.  are  yet  within  the  Equity  of  the  Statute, 
and  the  prefent  is  not  a  Cafe  within  the  Letter 
of  it ;  but  whenever  an  Eftate  is  fettled  fo  as 
to  &11  and  take  EiFe<5l  immediately  upon  the 
Death  of  the  Hufband,  with  a  Covenant  or 
other  Inftrument,  declaring  it  to  be  as  a 
Jointure  or  in  Bar  of  Dower,  and  is  tanta- 
mount to  its  being  an  adual  Settlement  within 
the  Letter  of  the  Statute.  What  is  necefTary  to 
be  done  by  the  Words  of  the  Statute  ?  The 
Words  are  exprefly  (/or  the  yointure  of  the 
ff^ifi'i)  but  the  Statute  does  not  fa^  that  the 
Jointure  muft  be,  to  be  exprefTed  m  Bar  ot 
Dower.  The  Bar  of  Dower  is  only  a  Confe- 
quence  of  its  being  a  Jointure ;  and  a  Jointure, 
according  to  my  Lord  Coke^  is  a  Provifion  and 
Maintenance  for  the  Wife ;  and  fure  this  is 
exprefled  to  be  fo,  and  therefore  within  the 
Defcription  of  it  Before  the  Statute  29  Car, 
2.  of  Frauds,  a  parol  Averment  of  any  fuch 
Provifion  being  made  as  a  Jointure  was  fuffi- 
cient.  Decree  reverfed ;  vide  4  Rep.  1  Fernon's 
Cafe.     2  Vern.  505. 

Evelyn  verfus  Evelyn,  5  Geo.  IL 

THIS  Caufe  came  on  to  be  heard  before 
King    Chancellor,   affifted   by  Raymond 
C.  J.  and  Jekyll  Mafter  of  the  Rolls,  on  the 

26th 
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26ch  of  0£t.  1730.  The  Cafe  was  this : 
Georgi  Evelyn  the  Grand&ther  being  feifed  of 
feveral  Eftates,  v/s.  of  an  Eftate  for  Life, 
with  Remainder  to  his  fon  yohn  in  Tail,  and 
likewife  of  other  Lands  in  Fee,  (all  which 
Eftates  lay  in  the  County  of  Surry^  and  were 
of  the  Value  of  900/.  per  Annutn^  or  there- 
abouts,) fettled  the  fame  by  two  feveral 
Deeds,  the  one  dated  20th  of  OSfober  1698. 
relating  to  the  intailed  Lands,  and  the  other 
dated  21  ft  of  Nov.  1608.  relating  to  the  Fee- 
fimple  Lands,  to  the  Ufe  of  George  the  Grand- 
father for  his  Life,  with  a  Power  to  charge  the 
fame  with  6000/.  and  after  his  Deceafe  to  the 
Ufe  of  John  for  Life,  Remainder  to  his  firft 
and  other  Sons  in  Tail  Male,  with  like  Re- 
mainders to  the  fecond,  third,  and  fourth 
Sons,  &r.  of  George  the  Grandfather,  with 
Remainder  to  himfelf  in  Fee;  and  in  both 
thefe  Deeds  there  was  this  Claufe,  viz. 
^^  That  it  fliould  be  lawful  for  George  the 
"  Grand&ther,  together  with  fuch  Son  as 
"  ihould  be  next  in  Remainder,  and  after  the 
^'  Death  of  George  the  Grandfather,  then  and 
^'  for  every  the  Son  and  Sons  as  ftiould  be  in 
"  Pofteffion  of  the  Premiffes,  to  make  any  (10.) 
Leafe  or  Leafes  fans  Wafte  (fo  it  be  with- 
out Prejudice  to  any  Jointure,)  for  raiiing 
"  Portions  for  a  Daughter  or  Daughters  of 
^^  fuch  Son  or  Sons,  and  fo  as  fuch  Portions 
**  do  not  exceed  the  Fortune  of  the  Wife,  and 
^^  fo  as  fuch  Leafe  be  not  to  take  till  Failure 
"  of  Iffue  Male  ".  But  there  was  fome  Dif- 
ference in  the  Wording  of  the  Claufes  of  the 
two  Deeds ;  for  in  the  Deed,  by  which  the 

Fee-simple 
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Fee-simple  Lands  were  fettled,  it  was  ex- 
preiTed  in  this  Manner,  vi%.  ^^  To  make  a 
**  Mortgage,  or  to  make  any  Leafe  or  Leafes, 
^'  fo  as  the  fame  be  determinable  upon  railing 
*'  fuch  Portions,  and  the  Cofts  and  Charges 
*'  attending  the  fame." 

George  the  Grandfather  had  Iflue  five  Sons, 
yohn^  George^  Edward  and  two  others ;  George 
the   Grandfather  died    in    1699.      John   his 
eldeft  Son  died  without  Iflue  in  1703.  George 
the  fecond  Son  entered,  and  a  Marriage  being 
afterwards  agreed  to  be  had  between  him  and 
Mrs.  Garth,  in  Confideration  thereof,  and  of 
his  intended  Wife's  Portion,  (which  amounted 
to  8000/.J  the  faid  George  covenanted  by  Deed 
22d  of  Auguji  1720.  to  appoint  certain  Lands 
contained  in   the  former  Settlement   for   his 
Wife's  Jointure  of  the  yearly  Value  of  790/. 
or    thereabouts,    and   alfo    devifed    the    said 
Jointure  Lands,  and  other  Lands  contained  in 
the  faid  two  Deeds  of  Settlement,  to  Truflees 
for  500  Years,  to  take  EfFeft  on  Failure  of 
IfTue    Male    by   him,    and    fubje£^    to    the 
Jointure  ;  upon  Truft,  that  if  there  ihould  be 
Failure  of  IlTue  Male  of  the  Body  of  the  faid 
George^  begotten  on  his  faid  intended  Wife, 
and  the  faid  George  (hould  have  one  or  more 
Daughters   fo    begotten,   that  then  the   faid 
Truftees  and  the  Survivor  of  them,  and  the 
Executors  and  Administrators  of  fuch  Sur- 
vivor, (hould  out  of   the  Rents,  IflTues  and 
Profits,  or  by  Sale,  Mortgage  or  Leafe,  as  to 
them  in  their  Difcretion  mould  feem  meet,  as 
foon  as  conveniently  might  be  after  the  De- 
ceafe  of  the  faid  George^  or  in  his  Life,  if  he 

(hould 
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ihould  think  fittings  to  have  the  faid  Portion 
or  Portions  fooner  raifed,  and  (hould  fo  dire£l, 
to  levy  and  raife  the  Sum  of  8000/.  to  be  paid 
to  fuch   Daughters,  Share  and  Share   alike,  infant 
(provided  the  Term  (hall  not  prejudice  the  Daughten 
Jointure).     The  Marriage  took  EfFeS,  and  ^ou^hthi 
George  left  Iflue  three  Daughters,  (the  eldeft  ^^^I^J^"^ 
about  five  Years  old,)  and  died  in  the  Year  Prochcin' 
1726.     The  Infant  Daughters  now  brought  Amy  to  have 
the  Bill  by  their  Mother  as  Prochein  Amy^  to  thebr  Portions 
have  their  Portions  raifed.  raised. 

It  happened  that  George  the  Grandfather 
had  charged  the  Premifles  by  Way  of  Mort- 

fage  for  1500/.  accordbg  to  his  Power  in  the 
ettlement  (whereby  he  had  Power  to  charge 
the  fame  with  6000/.)  fo  that  the  Eftate  came 
to  George  his  Son,  fubjed  to  that  Incum- 
brance; and  the  Mortgagee  calling  in  his 
Money,  the  faid  Mortgage  was  affigned  over 
to  a  third  Perfon ;  in  which  AiSgnment  (80.) 
George  then  covenanted  to  pay  the  Mortgage* 
Money.  Edward  Evelyn  the  third  Son,  and 
next  in  Jlemainder,  brought  his  Bill  againft 
the  Affignee  of  the  Mortgagee,  and  the  Ad- 
miniftratrix  of  George  the  Son,  to  have  the 
Real  Eftate  discharged,  and  that  the  Mort- 
e  might  be  fatisfied  out  of  the  Perfonal 
ate  of  George  his  Brother ;  but  as  to  this 
Matter  his  Bill  was  difmifled. 

Mr.  Lutwycbe  and  two  others,  Counfel 
with  the  Plaintiffs  in  the  original  Caufe, 
argued,  that  altho'  it  would  very  much  hurt 
Edward  the  next  in  Remainder,  that  the  Por* 
tions  (hould  be  raifed  immediatelv,  yet  the 
Court  muft  regard  only  the  Conftruction  of 

D  the 


34    Cafes  in  Chancery^  5  Geo.  II. 

the  Settlement  under  which  all  Parties  claim  ; 
and  if  it  was  the  Meaning  of  George  the 
Grandfather  to  preferve  the  Eftate  in  the 
IflTue  Male  of  the  Family,  yet  it  was  subject 
to  the  Charges  in  the  Settlement ;  and  for  this 
Reafon,  becaufe  without  Marriage  there  muft 
be  Failure  of  Iflue  Male ;  and  the  prefent 
Inconveniency  arifes  only  from  too  large  a 
Portion,  which  the  Jointrefs  brought  into  the 
Family  \  the  Power  in  the  Settlement  made  in 
1680.  was  to  make  Leafe  or  Leafes  at  a  Pep* 
per-Corn  Rent,  to  raife  Portions  for  Daughters 
upon  Failure  of  IfTue  Male,  and  fo  as  not  to 
prejudice  the  Jointure ;  and  fmce  the  Perfon 
who  had  fuch  Power  had  executed  it,  for  that 
Purpofe  it  was  vefted  inftanter^  and  became 
immediately  due ;  for  when  it  is  faid  fuch 
Power  to  make  Leafes  (hall  not  be  but  upon 
Failure  of  Iflue  Male,  the  Party  may  do  it, 
and  that  the  Intereft  fhall  be  then  vefted  ;  and 
fo  if  a  Portion  be  appointed  to  be  paid  out  of 
Lands  at  twenty-one,  it  implies  it  (hall  not  be 
paid  before  that  Time ;  but  when  there  is  no 
Time  of  Payment  limited,  it  is  left  to  the 
Difcretion  of  the  Party  to  whom  the  Power  is 
given  to  appoint  the  Time  of  Payment  as  he 
pleafes ;  if  the  Portions  are  not  to  be  raifed 
now,  at  what  Time  (hall  they  be  raifed  ?  or  is 
Part  of  the  Portions  to  be  raifed  now  upon  the 
Lands  in  Pofle(fion,  and  Part  to  wait  the 
Death  of  the  Jointrefs  ?  This  would  be  to 
conftrue  the  Words  of  the  Settlement  con- 
trary to  the  natural  Import  and  Conftru£bion 
of  them.  For  the  Claufe  which  gives  a  Power 
to  raife  Portions   is   fingle   and   intire;    the 

Daughters 
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Daughters  have  now  a  prefent  Occafion  for 
their  Portions,  for  there  is  no  further  Provi- 
fion  made  for  their  Maintenance  in  the  In^ 
tfrim ;  and  if  the  Portions  are  not  now  to  be 
raifed,  it  may  become  a  Queftion  if  they  (hall 
not  fink  in  the  Lands,  fhould  the  Infants  die 
before  they  are  raifed  ;  and  fo  the  Portions 
may  be  intirely  lofl ;  and  from  the  Nature  of 
Portions,  which  are  confidered  as  Sums  in 
Grofs,  it  appears  they  ought  to  be  paid  in 
intire  Sums,  and  not  by  Parcels  out  of  the 
Rents  and  Profits  ;  for  the  raifmg  Portions  in 
fuch  a  Manner  would  be  like  paying  an  un- 
certain Annuity,  which  would  be  more  in  one 
Year  than  another,  or  Part  or  the  Whole  (21.) 
thereof  mufl  be  spent  in  Maintenance ; 
whereas  Portions  are  intended  for  the  Ad- 
vancement, and  to  be  a  lafling  Provifion  for 
them,  and  to  fiirnifb  a  Maintenance  from  the 
Intereft  thereof.  Neither  is  it  an  Objedion 
to  fay,  that  the  Portions  in  the  prefent  Cafe 
are  reflrained  to  be  raifed  by  way  of  Sale,  and 
directed  only  to  be  raifed  by  Leafe  and  Leafes : 
for  a  Man,  that  has  a  Power  to  make  a  Leafe, 
may  make  a  Leafe  abfolute  or  conditional ; 
alfb  he  may  take  a  Fine  upon  fuch  a  Leafe, 
and  is  in  the  Nature  of  a  Sale  i  neither  can  it 
be  objedbed  that  the  Portions  are  not  to  be 
raifed  by  a  Sale  ;  becaufe  by  the  Words  of  the 
Settlement  it  is  faid,  ^*  So  as  fuch  Leafe  or 
**  Leafes  be  determinable  upon  raifmg  fuch 
*'  Portions  and  the  Cofls  attending  thereon  "  ; 
for  a  Provifo  or  a  Reflraint  repugnant  to  the 
Thing  granted  is  null  and  void  ;  it  muft  be 
intended  to  be  meant,  that  the  Lands  com- 

D  2  prifed 
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prifed  in  the  Settlement,  and  not  leafed,  (hall 
be  wholly  difcharged.  Befides,  if  a  Man  lends 
8000/.  upon  fuch  a  Security,  it  cannot  be  faid 
that  the  Lands  have  raifed,  or  that  it  has  been 
paid  out  of  them,  until  the  Principal,  Intereft 
and  Cofts  are  paid.  The  Peribn  indeed  has 
lent  his  Money,  but  not  without  Regard  to 
Intereft,  and  until  the  End  and  Purpofe  of  the 
Security  is  ferved,  furely  it  (hall  not  be  con- 
ftrued  to  be  difcharged.  Kilmurrey  verfus 
Green  in  Cant^^  I7I3«  Neither  is  it  ftrange 
reverfionary  Terms  (hould  be  fold  to  raife  the 
Daughters  Portions;  it  has  been  frequently 
done.  {Greaves  v.  Mattison)  T.  yones  20 1.  2 
Fern.  458.  Gerrard  verfus  Gerrard,  2  Fern. 
460.  Staniforth  verfus  Staniforth^  which  is  a 
Cafe  almoft  in  Point ;  and  2  Fern.  72.  Earl  of 
Rivers  verfus  Earl  of  Derby.  That  it  was  not  to 
be  difputed,  but  that  George  the  Son  had  well 
executed  the  Power  by  the  Deed  of  Augufl  1 720. 
and  thereby  dire6led,  *'  That  upon  Failure  of 
^^  lifue  Male,  the  Portions  (hould  be  raifed  as 
*'  (bon  as  conveniently  they  might  be ;"  which 
imports  they  (hould  be  raifed  as  foon  after  his 
Death  as  poffibly  might  \  the  Father  certainly 
intended  the  Benefit  of  his  Daughters  \  and 
whofe  Conveniency  could  he  be  fuppofed  to . 
regard,  that  of  his  own  Children,  or  the  Per- 
fons  in  Remainder,  to  whom  it  might  never  be 
convenient  to  pay  their  Portions  ?  beftdes,  the 
Father  has  provided  no  other  Support  or  Main- 
tenance for  his  Daughters. 

As  to  the  Demand  of  1500/.  by  the  Defen- 
dant's Crofs-Bill,  it  was  faid  to  be  a  meer 
Fancy  \  that  altho'  George  the  Son  had  cove- 
nanted 
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nanted  with  the  Affignee  of  the  Mortgagee  to 
pay  the  Money,  fuch  AiEgnee  could  only  have 
the  Benefit  of  the  Covenant ;  for  that  the 
Land  in  this  Cafe  was  the  principal  Debtor ; 
and  George  the  Son  gave  his  Covenant  only 
by  way  of  collateral  Security.  And  the 
Counfel  compared  it  to  the  Cafe  of  a  principal  (9d.) 
Debtor ;  and  furely  altho'  both  are  liable  at 
Law,  yet  a  Court  of  Equity  will  lay  the 
Burden  where  it  ought  to  be  born  ;  and  if  the 
Sure^  is  compelled  at  Law  to  pay  the  Debt, 
this  Court  will  order  the  Repayment  from  the 
Principal.  1  Lev.  yenkins  verfus  Keymis^  150. 
Counfel  argued  pro  Def*^  That  to  raife  the 
Portions  by  Sale  of  Part  of  the  Eftate  during 
the  Life  of  the  Jointrefs,  would  be  fpoiling 
the  whole  Eftate  and  rendring  it  of  little 
Value  \  and  that  it  never  could  be  the  Mean- 
ing of  George  the  Grandfather,  who  made  the 
Settlement  i68o.  in  View  and  Favour  of  the 
Heirs  Male  of  the  Family,  to  defign  the  Por- 
tions for  Daughters  fhould  be  raifed  by  Sale 
of  a  reverfionary  Term,  and  thereby  defeat  his 
principal  Intent  to  preferve  his  Eftate  in  his 
Heirs  Male  ;  and  the  Intent  of  the  firft  Gran- 
tor ought  to  be  confldered  in  the  Conftru£lion 
of  his  Deed,  and  which  was  made  of  no  other 
Confideration  but  to  preferve  his  Eftate  and 
Family.  That  his  Intent  appears  plainly  from 
the  Reftraints  laid  upon  the  Power,  that  the 
Portions  muft  be  raifed  out  of  the  Rents  and 
Profits  only  ;  for  it  is  directed  to  be  done  by 
Leafe  only,  and  that  to  be  determined  upon 
raifing  fuch  Portions.  If  it  was  to  be  raifed 
by  a  oum  in  grofs,  the  Security  is  declared  to 

be 
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be  determined  as  foon  as  fuch  Portion  is  raifed  \ 
and  that  it  is  one  Thing  to  leafe,  and  another 
to  mortgage  and  fell  \  which  is  not  provided 
by  the  Settlement.  If  Lands  are  extended 
upon  a  Judgment  by  Elegit^  the  Party  (hall 
hold  them  only  till  the  Debt  is  fatisfied  out  of 
the  Rents  and  Profits,  and  fha^l  not  hold  them 
afterwards  in  refpedl  of  any  Interefl  to  rife  by 
that  Judgment.  The  Plaintiffs  are  of  tender 
Years,  and  have  no  Occafion  for  their  Por- 
tions which  are  given  for  Advancement; 
and  the  Court  will  after  determine  what 
is  a  convenient  Time  for  the  doing  of 
a  Thing  where  no  Time  is  appointed 
by  the  Parties.  2  Vern.  439.  Bruen 
verfus  Bruen,  2  Fern,  208.  Norfolk  verfus 
Gifford. 

As  to  the  Demand  of  1500/.  it  was  (aid, 
that  this  Court  would  always  dire6l  the  Per- 
(bnal  Eftate  to  come  in  Aid  of  the  Real  Eftate, 
either  in  Refpe<5l  of  an  Hares  natus  or  an 
HicresfaSius  ;  that  there  was  nothing  to  dif- 
tineuifh  the  prefent  Cafe  from  the  Cafe  of  Sir 
yohn  Happier  and  Lady  Effingham ;  vide 
Houfe  of  Lords  Cafes,  (4  Brown's  P,  C,  340.) 

But  it  was  anfwered,  that  the  Cafe  of  Sir 
John  Nappier  was  nothing  to  the  Purpofe ; 
for  that  Edward^  who  has  brought  the  Crofs- 
Bill,  is  neither  an  Hares  natus  or  faSlus^  for 
that  he  claimed  nothing  under  George  the  Son, 
but  under  the  Settlement  which  was  made  in 
i68o.  The  Court  took  Time  to  advife,  and 
directed  the  feveral  Precedents  to  be  laid  before 
them. 

ShcrifF 
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Sheriff  v^f^kj  Morlock,  Dec.  2.  1731.  (23.) 

5  Geo.  II. 

At  the  Rolls. 

'TpHE  Teftator  by  his  Will  devifed  a  Legacy  Legacy  nuitk 
^      of  500/.  to   his  Niece  out  of  certain  Provtfonot 
Lands,  Provifo  if  ihe  fhould  not  marry  in  the  '"  «»«'^' 
Life-time  of  his  Wife,  or  if  ihe  fhould  marry 
in  the  Life  of  his  Wife  without  her  Confent, 
then  the  Legacy  of  500/.  was  to  fink  into  the 
Eftate  of  the  Devifee.     The  Niece  married 
in  the  Life*ttme  of  the  Wife,  not  only  without 
her  Confent  but  dire£tly  contrary  to  it ;  and 
the  Queftion  was,  whether  this   500/.   was 
forfeited. 

Counfel  pro  ^uer' :  Conditions  of  this  Kind 
are  void  by  the  Civil  Law,  becaufe  they  are 
in  Reftri6lion  of  Marriage,  which  is  for  Pub* 
lick  Good  ;  and  there  are  many  Cafes  in 
Swinbourne  to  that  Purpofe  ;  but  by  this  Court 
they  are  not  totally  void ;  for  where  there  is 
no  Limitation  over,  fuch  Condition  is  only  in 
terrorem^  and  the  Legacy  is  not  forfeited.  But 
where  there  is  a  Limitation  over,  it  is  other- 
wise, and  a  Forfeiture.  But  he  said,  there 
was  a  Difference  between  a  Limitation  over 
to  a  particular  Perfon  a  Stranger,  and  when  it 
is  dire£led  to  fink  into  the  Refiduum  of  the 
Eftate ;  and  in  the  laft  it  is  efteemed  in  ter^ 
rorem  only,  and  occafions  no  Forfeiture,  tho' 
fuch  Confent  is  not  obtained ;  and  to  prove 
this  Diftinction  he  cited  2  Vern.  293.  Garrett 
verfus  Pritty, 

Counfel 
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Counfel  on  the  fame  Side  cited  the  Cafe  of 
Pamtori  verfus  Berry ^  before  the  Mafter  of  the 
Rolls  ;  which  was  a  Legacy  devifed  to  a  Per-* 
fon,  provided  ihe  married  with  the  Confentof 
A*  and  B.  and  if  fhe  married  without  fuch 
Confent,  Limitation  over  to  another.  JS.  died 
before  the  Marriage,  after  the  Legatee  mar- 
ried without  the  Confent  of  A.  and  there  held 
(he  (hould  have  the  Portion  notwithftanding 
the  Limitation  over.  To  which  the  Court 
anfwered,  the  Confent  of  A^  and  B,  was 
jointly  made  neceiTary ;  and  by  the  Death  of 
B.  that  becoming  imppffible  by  the  A£l  of 
God,  the  Condition  was  therefore  intirely  dif- 
penfed  with. 

Solicitor  General  conf :  All  the  Cafes  cited 
are  only  as  to  perfonal  Legacies  ;  but  this 
differs,  becaufe  it  is  a  Condition  annexed  to  a 
real  Eflate,  and  the  Confent  is  a  Condition 
precedent,  to  be  performed  before  the  Party 
can  be  intitled.  And  when  there  is  fuch  a 
Charge  upon  a  real  Eftate,  the  Diftindion  of 
a  Limitation  over  and  not,  and  the  Difference 
alfo  of  its  being  limited  to  a  particular  Perfon, 
(M.)  or  being  to  fmk  into  the  Surplus,  fails.  This 
therefore  being  a  Charge  upon  the  Lands,  and 
the  obtaining  Confent,  being  a  precedent  Con- 
dition not  performed,  the  Legacy  becomes 
forfeited.  And  the  Mafter  of  the  Rolls,  being 
of  this  Opinion,  difmiffed  the  Bill.     Fide  ante. 

Note ;  There  feems  to  be  a  Difference  be- 
tween Conditions  precedent  as  to  perfonal 
Legacies,  and  Conditions  precedent  as  to  fuch 
Charges  on  Land.  Fide  as  to  fuch  Conditions 
annexed  to  real  Eftates,  i   Mod,  300.     Fry 

verfus 
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vcrfus  Porter,  2  Vern,  333.  {jf  vide  I.  Roll. 
Ahr,  418.  A  Leafe  for  Life  upon  Condition, 
that  if  the  Leflee  marry  without  Licence  the 
Leflbr  may  re-enter  \  and  this  was  held  a  good 
Limitation. 


T' 


Ex  parte  Riley,  5  Geo.  IL 

'HE  Petitioner  was  indebted  to  Woodward  Mutual  Debts 
a  Banker  upon  Account  of  Cafli-Notes  /*'  f^^?^  • 
that  he  had  accommodated  him  with,  and  aCommiffion 
whilft  he  was  fo  indebted  Woodward  became  of  Bank- 
a  Bankrupt,  and  the  Af&gnees  under  the  Com-  ruftcy, 
miffion  againft  Woodward  had  brought  an 
Adlion  againft  Riley  for  the  Money ;  it  hap- 
pened that  Riley ^  againft  whom  the  A6lion 
was  brought,  and  one  Chapman  ^  who  were 
joint  Partners,  were  Creditors  of  the  Bank- 
rupt Woodward  on  other  Accounts,  more  than 
Riley  on  his  own  feparate  Account  really 
owed  to  Woodward ;  therefore  Riley  infifted, 
as  there  was  a  mutual  Credit  between  him 
and  the  Bankrupt,  one  Debt  ihould  be  fet 
againft  the  other ;  and  that  it  would  be  hard, 
that  Affignees  under  the  Commii&on  ihould 
recover  the  whole  againft  him,  and  he  and  his 
Partner  come  in  only  under  the  Commiifion 
proportionably  for  what  Woodward  owed 
them  with  other  Creditors.  It  was  infifted 
for  the  Petitioner,  that  altho'  the  5  Geo.  i.  as 
to  mutual  Credit  was  expired,  yet  this  Cafe 
was  within  the  Equity  of  the  Statute  2  Geo.  2. 
for  Relief  of  Infolvent  Debtors,  whereby  mu- 
tual 
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tual  Debts  are  to  be  fet  one  againft  the 
other,  upon  Notice  given,  {2fr.  and  that  it  had 
lately  been  determined  in  a  Cafe  where  fVood- 
wartTs  Affignees  were  Parties,  that  a  Debtor 
of  WoodwariT^y  tho*  a  Creditor  in  other  Re- 
sp*e6ls,  (hould  have  one  Debt  fet  againft  the 
other  upon  the  Foot  of  mutual  Credit  by  the 
Commiflioners. 

It  was  faid  on  the  other  Side,  that  joint 
Debts  cannot  be  fet  againft  a  feparate  Demand 
due  to  the  Bankrupt. 

King  Chancellor  was  of  Opinion,  that  this 
Cafe  was  not  within  the  Meaning  of  the 
StatQte  2  Geo.  2.  of  one  Debt  being  joint  and 
the  other  feparate  ;  but  if  Woodward  had  been 
indebted  to  Riley  fingly,  he  thought  that  was 
(25.)  a  mutual  Credit  within  the  Statute.  And 
tho'  in  fuch  Cafe  the  Statute  fpeaks  only  of 
fetting  one  Debt  againft  another  upon  Trials, 
yet  Commiffioners  of  Bankruptcy  are  within 
the  Equity  of  the  Statute,  and  may  allow  of 
mutual  Debts  being  given  in  Difcharge  upon 
the  Demand  of  Affignees. 


Dux  Chandois  ver.  Talbott,  5  Geo.  IL 

'npHIS  was  a  fpecial  Matter  for  the  Judg- 
^  ment  of  the  Court  upon  the  Mafter's 
Report,  and  the  Question  was,  if  a  Sum  is 
devifed  to  A,  to  be  paid  him  at  twenty-one, 
and  the  Teftator  charges  his  real  and  perfonal 
Kftate  with  the  Payment  thereof,  and  the  per- 
fonal Eftate  falls  ihort,  and  A*  dies  before 

twenty-one 
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twenty-one  Years  of  Age,  whether  in  fuch 
Cafe  the  Legacy  is  lapfed  and  merged  for  the 
Benefit  of  the  Heir  at  Law. 

Solicitor  General  took  the  Difference  be-  Legacy^  ^whe- 
tween  a  Legacy  given  at  twenty -one,  and  ^^"^t^'^ 
payable  at  twenty-one  ;  with  refped  to  a  per-  "^  ^"^g^  • 
fonal  Legacy,  when  it  is  given  to  be  paid  at 
twenw-one,  then  it  is  a  veiled  Intereft ;  and 
the  Courts  of  Equity  have  with  Regard  to 
perfonal  Eftates  followed  the  Rules  of  the 
Ecclefiaftical  Court  m  that  Particular :  But 
with  refpedt  to  real  Eftates  it  is  otherwife ; 
and  if  in  fuch  Cafe  the  Legatee  dies  before  he 
is  twenty-one,  it  is  a  lapfed  Legacy,  and  (hall 
fink  into  the  Land  and  be  merged  for  the 
Benefit  of  the  Heir  at  Law  \  but  in  the  Cafe 
of  a  Legacy  meerly  perfonal,  it  would  go  to 
his  Reprefentatives.  And  of  this  Opinion 
was  King  Chancellor,  and  ordered  accord- 
ingly. Vidt  2  Fern.  92,  248,  416,  457. 
2  Kern,  72.  2  Vern.  Pawlet  verfus  Dogget^ 
86.     Dy.  59.  b.  15.     2  Salk,  415. 


Pendcril  verfus  Pcnderil,  5  Geo.  II. 

THIS  Caufe  ftood  in  the  Paper  for  Hearing,  Petition  that 
and  the  Plaintiff  applied  to  King  Chan-  ^J^^-^j^^ 
cellor  by  Petition,  that  a  Depofition  taken  in  ^j^j^^  y^  "^^ 
the  Caufe  might  be  amended  upon  an  Affi-  amemUd. 
davit  of  the  Witneis  ;  the  Examiner  had  mis- 
taken him  in  the  following  Manner :  ^^  The 
'^  Witnefs  had  been  examined  when  he  faw 
^^  fuch  a  Perfon  i"  and  it  was  taken  down  in 

the 
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the  Depofition,  *'  About  fix  Weeks  after  the 
**  Marriage  of  the  Man  inquired  after ;" 
whereas  the  Witnefs  in  his  Affidavit  fwore 
that  he  faid,  "  About  fix  Weeks  after  the  Fire 
**  which  happened,  in  Drury^lane  about  Auguft 
1727. 
(26.)  K,ing  Chancellor,  upon  hearing  the  Depo- 

fitions  and  Affidavits  of  the  WitneiTes,  ordered 
the  Witnefs  who  was  prefent  in  Court  to  be 
fworn,  which  was  done,  and  the  Man  ex- 
amined, and,  the  Examiner  attending,  his 
Depofition  was  amended  inftantly,  and  the 
Caufe  proceeded. 

But  the  like  Application  being  made  be- 
tween the  Seals  in  a  Caufe  between  Trahemt 
and  Burdus^  he  denied  it,  and  faid  this  Matter 
muft  be  ftopt  in  Time. 


Mortimer  verfus  Mortimer,  Pafch. 

5  Geo.  II. 

Drvi/cwith  TJ  EN RIT  Smith  by  his  Will  devifed  all  his 
Limttatiom.  ^^  Lands,  Tenements  and  Hereditaments 
whatfoever,  whereof  he  was  feifed  and  pofl"ef- 
fed  of,  to  Truftees  for  1000  Years,  in  Truft 
to  permit  and  fufFer  yames  his  Son  and  his 
Iflue  to  enjoy  the  Lands,  and  to  receive  the 
Profits  during  the  faid  Term ;  but  if  his  Son 
Ihould  die  leaving  no  IflTue  extant  or  enfient, 
then  to  permit  and  fuiFer  his  Daughter  Anne 
and  her  Iflue  to  enjoy  the  Lands,  and  to  re- 
ceive the  Profits  during  the  Term  ;  and  if 
his  faid  Daughter  Anne  die,  leaving  no  Iflue 

extant 


Cafes  in  Chancery y  5  Geo.  II.    45 

extant  or  eniient,  then  to  Michael  Smith  his 
Coufm,  ut  fupra.  James  furvivcd  Henrys 
and  died  leaving  no  liTue,  and  appointed  his 
Wife  Executrix.  Anne  the  Sifter  of  James^ 
and  Daughter  of  the  Teftator,  died  in  the 
Life-time  of  her  Brother  James^  leaving  I  flue 
Anne  Mortimer  the  PlaintiflFj  the  Father  of 
Anne  Mortimer  took  out  Adminiftration  of 
the  Goods  and  Chattels  of  his  Wife  Anne 
deceafed. 

In  arguing  this  Cafe  three  Points  arofe,  i/?.  Whether 
Whether  the  Leafehold  Lands  of  the  Teftator  Leafehold 
paflid  by  his  Devife,  or  only  his  Freehold  ^ll^^^y-J^ 
Eftate.     zdly^    The    Limitation  to  Anne  the  ^  o„iy  ^ij ' 
Daughter,  in  the  Manner  it  is  limited,  is  a  Freehold 
good  Limitation  or  not  ?  and  3^/y,  Whether  Esfate,  &c, 
the  Adminiftrator  of  Anne  the  Daughter  of 
the  Teftator,  or  Anne  the  Daughter  and  I  flue 
of  Anney  fliall  be  intitled  to  the  Term. 

Counfel,  as  to  the  firft  Point,  objected,  that 
bv  a  Devife  of  all  Lands,  &r.  generally  the 
Freehold  Lands  only,  and  not  the  Leafehold 
Lands  of  the  Devifor,  will  pafs.  Cro,  Car.  293. 
But  in  cafe  the  Teftator  had  no  Freehold 
Lands,  the  Leafehold  Lands  will  then  pafs. 
2  Danv.  Abr.  527.  In  this  Cafe  the  Teftator 
appeals  to  have  both  Freehold  and  Leafehold 
Lands.  The  Teftator  was  poflfefled  of  a 
Term  for  ninety-nine  Years,  determinable  on 
the  Death  of  a  third  Perfon,  which  he  never 
had  in  his  Intention  to  pafs.  If  a  Man  feifed 
of  Freehold  Lands,  and  pofliefled  of  a  Term, 
grants  a  Rent-charge,  the  Rent  is  ifliiing  out  (27.) 
of  the  Freehold  Eftate  only,  i  Inji.  Indeed 
the  Leafehold  Lands  are  liable  to  a  Diftrefs. 

As 
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As  to  what  is  said,  that  the  Word  y^j/^^pafles 
as  to  the  PremiflTes  that  are  Freehold,  and  the 
Word  ipoffeffed)  the  Leafehold.  It  is  not  in 
the  Disjundive  feifed  {or)  poflfeflTed,  but  in 
the  Copulative,  {and  poffeffid)  ;  and  a  Man, 
if  the  Stridlnefs  of  the  Words  are  to  be  re- 

Eirded,  is  feifed  and  poflefled  of  Freehold 
ands  if  he  is  in  PoflTeffion.  The  Term  of 
1000  Years,  limited  bjr  his  Will  to  the  Truf- 
tees,  is  created  out  of  the  Reverflon  in  Fee 
the  Teftator  had  expedant  on  an  Eftate-tail. 
King  Chancellor :  This  is  a  Devife  of  all 
the  Tefl'ator's  Freehold  and  Leasehold  Lands  ; 
it  appears  by  the  Proofs  in  the  Caufe,  that  the 
Teftator  had  only  one  Houfe  which  was  Free- 
hold, and  he  takes  Notice  in  his  Will,  that 
the  Houfe  was  only  Part  of  the  Premiffes  de- 
vifed ;  he  muft  therefore  intend  to  pafs  his 
other  Lands  which  are  Leafehold.  2dly^  The 
Limitation  over  to  Anne  the  Teftator's  Daugh- 
ter is  alfo  good  ;  for  this  is  not  a  Limitation  of  a 
Term,  after  a  general  Dying  without  Iflue, 
which  would  be  undoubtedly  bad,  but  after  a 
particular  Dying  without  I  flue,  by  reafon  of 
the  Words  {extant  and  enjient ;  extant  implies 
without  Iflue  at  the  Time  of  his  Death,  en^ 
Jient  is  applicable  to  his  Wife's  being  with 
Child  at  the  Time  of  his  Death.  A  Devife 
to  an  Infant  in  Ventre  fa  mere  is  a  good  exe- 
cutory Devife.  Salk,  230.  This  therefore 
is  a  good  executory  Devife  to  Anne^  tho'  it 
would  have  been  void  as  a  Remainder.  Fide 
ante. 

^dlyy  Notwithstanding  Anne  died  in  yamei 
her  Brother's  Life-time,  yet  this  Term  (hall 

now 
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now  go  to  her  Reprefentative,  and  not  to  her 
Iflue.  James  had  the  whole  Term  in  him 
whilft  he  lived,  fubje£l  to  a  Contingency. 

Papillion  verjus  Voice,  At  the  RollSy 
July  15.  1728.     2  Geo.  II. 

(Reheard  Hill.  5  Geo.  II.     Vide  f oft.  59.) 

THE  Cafe  was  as  follows  :  Samuel  Papillion^  Perfonal 
being  poffeffed  of  a  confiderable  Perfonal  Eftau  fieyifed 
Eftate,  by  his  WiU  Oa.  7.  1725.  devifed  a  '»  ^^'^'''• 
Moiety  of  his  Perfonal  Eftate  to  his  Son  the 
Plaintiff,  and  the  other  Moiety  to  the  Defen- 
dant Voice  and  others,  in  Truft,  that  as  foon 
as  conveniently  might  be  after  his  Death,  to 
lay  it  out  in  Lands  and  to  convey  and  fettle 
the  fame,  to  the  Ufe  of  the  Plaintiff  John 
Papillion  for  lAk^fans  Wafte;  and  from  and 
after  the  Determination  of  that  Eftate,  to  the 
Use  and  Behoof  of  the  Truftees,  during  the  (88.) 
Life  of  John  Papillion^  to  preferve  contingent 
Remainders  from  being  barred  ;  and  from  and 
after  the  Deceafe  of  his  faid  Son,  to  the  Ufe 
of  the  Heirs  of  the  Body  of  his  faid  Son  John 
Papillion  lawfully  to  be  begotten  ;  and  in  De- 
fault of  fuch  Iffue,  to  the  Ufe  of  the  Children 
of  the  Teftator's  late  three  Sifters,  Phoebe 
Smithy  Mary  Pell^  and  Anne  Gledhil^  as 
Tenants  in  Common,  and  the  Heirs  of  their 
Bodies,  (each  of  the  faid  Teftator's  three 
Sifters  Children  to  have  an  equal  third  Part,) 
and  for  Default  of  fuch  Iffue,  to  the  Tefta- 
tor's own  right  Heirs. 

And 
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And  after,  by  the  Teftator*s  laid  Will,  he 
devifed  to  the  Defendant  Voyce  and  others,  all 
that  his  Manor  of  Great  Bentley  and  other 
Lands,  to  the  Ufe  of  his  (aid  Son  John 
Papillion  for  hik^  fans  Wafte  ;  and  from  and 
after  the  Determination  of  that  Eftate,  to  the 
Ufe  of  the  Defendant  Foyce  and  two  others 
and  their  Heirs,  during  the  PlaintiiPs  Life,  to 
preferve  contingent  Remainders  ;  and  from 
and  after  the  PlaintiiPs  Deceafe,  to  the  Ufe  of 
the  Heirs  of  the  Body  of  the  PlaintiiF;  and  in 
Default  of  fuch  Iflue,  to  the  Ufe  of  the  Chil- 
dren of  the  Teftator's  three  Sifters,  P.5.  M.P. 
and  jf.G.  deceafed,  and  to  the  Heirs  of  their 
Bodies,  as  Tenants  in  Common,  (each  of  his 
three  Sifters  Children  to  have  an  equal  Part,} 
and  in  Default  of  fuch  Iflue,  then  to  his  own 
right  Heirs ;  and  after  dire£bs,  that  the  Plain- 
titF,  in  cafe  he  married,  fiiould  have  a  Power 
to  make  a  Jointure,  as  well  of  the  Lands  to 
be  purchafed  as  of  the  Lands  devised,  propor- 
tionably  to  the  Portion  he  ihould  receive  ;  and 
if  he  married  with  Confent  of  Truftees,  that 
then  he  might  make  any  Settlement  whatfo- 
ever. 

The  Teftator  made  the  Defendant  Foyce 
and  the  other  Truftees  his  Executors,  and 
died  ;  each  of  the  Teftator's  Sifters  left  feveral 
Children,  Defendants  in  the  Caufe  ;  and  the 
End  of  the  PlaintifPs  Bill  was.  to  have  the 
Moiety  of  the  Perfonal  Eftate  devifed  to  the 
Truftees  either  paid  to  him,  or  laid  out  in 
Lands  to  be  fettled  on  the  Plaintiff^  in  Tail. 

Solicitor  General  and  Mr.  Lutwyche  pro 
^er*  That  the  Ufes  of  the  Lands  to  be  pur- 
chafed, 
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chafed,  being  the  fame  as  the  Ufes  limited  of 

the  Manor  of  Great  Bentley  devifed  by  the 

Will,  and  which  is  an  Eftate-tail  executed  in 

the  Plaintiff,  the  Court  ought  therefore  to  diredt 

the  Ufes  of  the  Lands  to  be  purchafed  to  be 

limited  accordingly.     They  agreed,  was  this 

the  Cafe  of  executory  Marriage -Articles,  it 

would  be  otherwife ;  and  the  Court  in  dire6l- 

ing  the  Form  of  the  Conveyance,  inftead  of 

being  limited  to  the  Heirs  of  the  Body  of  the 

Plaintiff,  would  dire£l  the  Limitation  to  be,  to 

the  firfl  and  other  Sons,  i^c.   becaufe  fuch 

Articles  are  made  upon  a  Confideration  ;  and 

the  Court  will  therefore  in  fuch  Cafe  take 

Care  of  the  IfFue,  and  not  put  it  in  the  Power 

of  the  Father  to  bar  them,  and  therefore  will         /gg,) 

not  dire£^  fuch  a  Settlement  to  be  made  as  the 

Father  may  defeat  the  next  Day. 

But  in  the  Cafe  of  a  Will  all  is  voluntary, 
and  there  this  Court  will  not  help  further  than 
the  Law  does.  The  Words  in  a  Will  muft 
have  their  legal  Operation,  and  the  Court 
muft  take  them  as  they  find  them ;  and  for 
this  Diftindion  between  Articles  and  a  Will 
was  cited  2  Vern,  670.  Baile  verfus  Coleman^ 
2  Vern,  702.  2  Vern.  551.  Legatt  verfus 
SeweU'j  2ni  vide  ibid. 

When  Money  is  devifed  to  be  invefted  in 
Lands  and  fettled  in  Tail,  how  &r  the  Party, 
on  whom  fuch  Settlement  in  Tail  is  to  be 
made,  can  demand  the  Money  before  any  Set- 
tlement. The  next  and  chief  Point  was, 
whether,  in  cafe  the  Lands  were  purchafed 
and  fettled  as  the  Will  direds,  the  Plaintiff 
would  be   immediate  Tenant  in  Tail  or  for 

£  Life 
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Life  only  ?  And  as  to  that,  the  fame  Ufes 
being  limited  as  to  the  Lands  to  be  purchafed, 
as  are  of  the  Lands  adually  devifed,  alt  ^Is 
under  one  Confideration  \  and  as  the  Plaintiff 
is  Tenant  in  Tail  by  the  Will  of  the  Lands 
devifed,  confequently  he  will  be  fo  of  the 
Lands  to  be  purchafed,  and  that  notwithstand- 
ing the  exprefs  Eftate  given  to  him  for  Life. 
And  they  relied  on  the  Rule  laid  down  in 
Shelley* s  Cafe,  i  Rep.  104.  a.  viz.  That  when- 
ever an  Ejiate  of  Freehold  is  limited  to  one^  and 
after  by  the  fame  Gift  and  Conveyance  an  Ejiate 
ts  limited  either  mediately  or  immediately  to  his 
Heirs  in  Fee  or  in  Tail^  viz.  To  his  Heirs  or 
the  Heirs  of  his  Body ;  the  Heirs  cannot  make 
themfelves  Purchafers^  hut  muji  take  by  Difcent^ 
and  this  J  tbo*  ever  so  many  particular  Ejlates  be 
limited  between  \  which  comes  exadily  to  the 
prefent  Cafe  j  for  John  Papillion  has  in  the 
firft  Inftance  an  Eftate  of  Freehold  for  Life, 
and  then,  notwithftanding  the  intermediate 
Eftate  to  Truftees,  the  Words  {Heirs  of  his 
Body)  muft  be  words  of  Limitation  ;  this  Rule 
has  never  been  denied  to  be  Law ;  if,  there- 
fore, upon  Conftruction  of  all  the  Ufes,  the 
Court  fhould  be  of  Opinion  that  the  Plaintiff 
takes  an  Eftate-tail,  then  the  Court  will 
decree  a  direct  Limitation  to  the  Plaintiff  in 
Tail,  and  not  A\vt&  a  Conveyance  contrary  to 
the  Words  of  the  Will ;  and  to  this  laft  Thing 
his  Honour  agreed  ;  faying,  it  was  the  Office 
of  this  Court  to  quiet,  and  not  create  Dif- 
putes. 

A.  G*  and  others,  Counfel  for  the  Defen- 
dants,  faid   little  or  nothing  as  to  the  firft 

Point ; 
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Point ;  but  areucd  chiefly,  that  by  the  Limi- 
tation in  the  Will  the  rIaintifF  had  only  an 
Eftate  for  Life  in  the  Lands  devifed,  and 
would  have  no  more  in  the  Lands  to  be  pur- 
chafed  ;  did  not  deny  the  Rule  in  Shellef^ 
Cafe,  but  faid  that  Rule  goes  only  to  Limita- 
tions by  Deeds  ;  and  that  a  greater  Latitude 
is  allowed  in  Conftrudlions  in  Wills  ;  for  the 
fame  Words  (hall  have  one  Conf^rudlion  in  a 
Deed  and  another  in  a  Will ;  as  a  Devife  to  (30.) 
A.  for  ever  is  a  Fee  in  a  Will ;  but  only  an 
Eftate  for  Life  in  a  Deed,  for  want  of  the 
Word  Heirs,  So  a  Devife  to  y.  S.  and  his 
Iflue  in  Tail,  is  an  Intail  in  a  Will  ;  but 
otherwife  in  a  Deed :  So  to  J.  N,  and  his 
Heirs  Male,  is  an  Intail  in  a  Will ;  alitor  in  a 
Deed. 

And  here  are  many  Circumftances  in  this 
Will  to  fliew  the  Teftator  only  intended  the 
PlaintiiF  fhould  take  an  Eftate  for  Life.  As 
the  Claufe  without  Impeachment  of  Waftc. 
The  Limitation  to  the  Truftees  to  perform 
contingent  Remainders  will  be  nugatory,  if  the 
Limitation  to  the  Heirs  of  the  Body  of  the 
Plaintiff  are  not  conftrued  contingent  Re- 
mainders )  (and  had  this  Claufe  been  in  the 
Cafe  of  the  King  verfus  Melling^  that  would 
have  been  adjudged  an  Eftate  for  Life ;)  and 
alfo  the  Power  to  make  a  Jointure.  All  thefe 
Particulars,  befides  the  exprefs  Eftate  for  Life, 
demonftrate  what  was  meant  by  the  Words 
{Heirs  of  his  Body).  Vide  2  Salk.  679. 
Broughton  verfus  Langley,  I  Lutxv,  823.  S.  C. 
I  Salk.  224. 

Jekyll  M.  R.  This  is  a  Cafe  of  great  Con- 

E  2  fequence 
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fequence  and  Difficulty ;  and  would  take 
Time  to  Confider  of  it.  But  to  break  the 
Cafe,  as  to  Conlideration  of  the  Limitation  of 
the  Perfonal  Eftate.  In  the  cafe  of  Bail 
verfus  Coleman^  Lord  Chancellor  Cowper  held, 
that  the  Truftees  (hould  execute  as  in  Cafe  of 
Articles  \  but  Lord  Harcourt  afterwards  held 
the  contrary,  and  with  good  Reafon.  2  Fern, 
536.  Sweetapple  verfus  Bindon ;  there  the 
Difference  alfo  which  has  been  uken  between 
a  volunuiy  Devife  and  Marriage-Articles  is 
agreed.  The  Rule  of  Conflrudion  of  Wills 
muft  be  governed  by  the  Intent  of  the  Party, 
confiflent  with  the  Rules  of  Law,  1.  e.  the 
Rule  of  Law  that  has  been  received  in  Con- 
flruftion  of  Wills,  and  not  of  Deeds ;  for  there 
are  many  differences  that  have  been  adjudged 
between  them  according  to  the  Cafes  cited. 
The  Limitation  of  the  Money  in  this  Cafe  to 
be  invefled  in  Land,  muft  enfue  the  Con- 
ftru£lion  of  the  Devife  of  the  Lands ;  but  it 
is  too  general  to  lay  it  down,  that  it  muft  be 
in  the  fame  Words. 

As  to  the  main  Point,  I  would  fee  if  there 
were  any  Cafes  where  an  Eftate  is  devifed  for 
Life,  with  Remainder  in  the  fame  Will  to  the 
Heirs  of  the  Body  of  the  Devifee  j  with  Cir- 
cumftances  (hewing  the  Teftator  intended 
only  an  Eftate  for  Life  ;  that  the  Heirs  of  the 
Body  have  taken  by  Purchafe.  As  to  the 
Cafe  o{  Peacock  and  Spooner^  2  Vem.  43,  195. 
which  was  cited  to  (hew,  that  the  Words 
Heirs  of  the  Body,  were  held  Words  of  Pur- 
chafe, was  diflfatisfied  with  that  Refolution, 
and  faid,  that  ftood  on  its  own  Bottom ;  and 

that 
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that  Terms  for  Years  was  not  within  1 1  Hen, 
7.  c.  10.  and  that  Wehh  and  Wehh^  %  Vern. 
668.  was  cited  by  the  Counfel  as  refolved  con- 
trary :  He  dated  the  Cafe  of  Peacock  and 
Spooner  j  and  it  was  a  Term  for  Years  fettled  (^^J 
by  the  Hufband;  and  being  a  Settlement  ex 
prwijione  viri^  was  within  the  Reafon,  and 
therefore  within  the  Equity  oi  \\  H.  7. 
againft  Difcontinuances  of  Wills :  But  it  feems 
a  great  Stretch  to  extend  by  Equity  an  A£t  of 
Parliament  made  in  a  particular  Cafe  touching 
Lands,  to  Terms  for  Years,  Uote ;  This 
Circumftance  in  the  Cafe  of  Peacock  and 
Spooner y  viz.  Of  the  Term  being  fettled  by  the 
Husband,  and  which  was  the  Reafon  that 
governed  the  Refblution,  is  not  reported  in 
yemoriy  nor  the  Statute  of  i/.  7.  mentioned, 
which  feems  a  great  Omiffion.  That  of 
Webb  and  Webby  which  was  refolved  con- 
trary, was  aUb  a  Cafe  of  the  Right  of  the 
Husband,  and  not  of  the  Wife. 

Afterwards  the  Majier  of  the  Rollsy  viz,  on 
the  nth  of  December  1728.  after  very  great 
Confideration,  delivered  his  Opinion  to  the 
following  EfFed  : 

He  made  two  general  Queftions,  r/?. 
Whether  the  Words  {Heirs  of  the  Body)  in 
this  Cafe  were  Words  of  Limitation  or  Pur- 
chafe.  2dlyy  How  far  the  Court,  in  directing 
the  Ufes  of  the  Settlement,  was  bound  to 
follow  the  Words  of  the  Will  ? 

As  to  the  firft,  they  are  Words  of  Purchafe 
in  the  prefent  Cafe  ;  if  they  are  to  be  taken  as 
Words  of  Limitation,  they  denote  only  the 
Quality  of  the  Eftate  ;  but  if  Words  of  Pur- 
chafe, 
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chafe,  then  they  denote  a  contingent  Re- 
mainder ;  to  the  iirft  Son  of  the  Plaintiff  which 
is  agreeable  to  the  Words  of  the  Will.  The 
great  ObjeAion  is  the  Rule  in  Shelle/s  Cafe, 
I  Rep.  104.  That  if  the  Eldeft  ihould  take 
by  Purchafe,  that  might  prevent  all  the  other 
Sons  from  taking  an  £ftate-tail  in  Succeffion, 
contrary  to  the  Teftator*s  Intention. 

This  was  denied  by  Lord  MaccUsfield  in 
Trevor v^ATrevor^Trin.  17 19;  (10^/0^.476.) 
and  I  /»/?.  26.  b.  is  a  dire£t  Authority  againft  it. 
I  hold,  that  in  the  Cafe  of  Wills  the  Intention  of 
the  Party  is  principally  to  govern.  8  Rep.  95.  b. 
Salt,  237.  Countess  of  Bridgwater* sC^k  ',  this 
Rule  of  the  Intent  of  the  Teftator  being  to 
govern  in  Wills  is  univerfal,  and  will  prevail 
over  all  particular  Rules.  I  agree,  his  Inten- 
tion muft  conform  to  the  Rules  of  Law, 
Hob.  32.  Counden  verfus  CUrke ;  and  there- 
fore we  are  to  fteer  between  two  Rules. 
Hob.  32. 

All  the  Cafes,  where  the  Rule  of  Law 
over-rules  the  Intention  of  the  Party,  are  re- 
ducible to  four  Inftances.  i/?,  Where  the 
Devife  would  make  a  Perpetuity.  2dlyy 
Where  it  would  put  the  Freehold  in  Abey- 
ance. 2^iyy  Where  Chattels  are  limited  as 
Inheritances.  And  4/A/y,  Where  a  Fee  is 
limited  upon  a  Fee. 

But  the  Judges  have  favoured  the  two  lail 
Kinds,  and  have  made  Limitations  of  Chat- 
tels good  for  Lives  in  Being,  tho'  never  fo 
many  ;  and  helping  the  other  by  inventing 
executory  Devifes  i  a  Motion  not  mentioned  in 
the  Old  Books.     3  Rep.  19.  Bora/ion's  Cafe. 

But 
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But  this  Rule,  that  the  Teftator's  Intent  is  (88.) 
to  govern  in  Wills,  is  to  be  laid  down  with 
this  Caution,  vi%.  That  the  Intent  muft  be 
clear  and  apparent.  6  Rep.  16,  h,  fVtld'% 
Cafe ;  and  there  is  no  Inftance  where  this  has 
been  contradi£ted.  Coniider  the  Cafes  which 
have  been  infifted  on  for  the  Plaintiff,  and 
which  feem  contrary  to  this  Rule.  The  Cafe 
of  the  King  and  Melling ;  and  Hale's  Opinion, 
who  founded  himfelf  on  the  fuppofed  Inten- 
tion of  the  Teftator.  i  Fentr.  214,  225.  and 
vide  the  Opinion  of  Raymwd  C.  J.  in  the 
Cafe  of  Shaw  and  Weigh  ^  with  his  Obferva- 
tions  of  the  Cafe  of  King  and  Melling ;  but 
had  there  been  in  that  Cafe,  as  there  is  in  the 
prefent,  a  Limitation  to  Truftees  to  preferve 
contingent  Remainders,  Hale  would  never 
have  (aid,  that  the  Exprefs  Eftate  for  Life, 
with  all  other  the  Circumftances  of  the  Cafe 
(hewing  the  Intention  of  the  Teftator,  was 
ballanc'd  by  an  apparent  Intent  which  weighed 
as  much  on  the  other  Side,  {bf  med  equidem 
fenteniid)  that  of  Hale's  is  a  very  abfurd 
Opinion,  to  make  fuch  a  collective  Intent, 
viz.  (that  as  long  as  Bernard  fhould  have 
Children,  the  Eftate  fhould  never  go  over  to 

2^ohn^   controul  a  plain  and  exprefs   Intent 
efore,  and  about  which  there  would  be  no 
Doubt. 

The  next  is  Goodright  and  Wright^  Hill. 
3  Geo.  I.  (i  Str.  25)  and  Goodright  and  Pullin^ 
mich.  13.  Geo.  1.  (2  Str.  729.)  Confider  the 
Reafon  of  the  Rule  in  Shelley*s  Cafe,  that  where 
the  Anceftor  takes  an  Eftate  for  Life,  his  Heir 
cannot  be  a  Purchafer.  I  apprehend  the  Reafon 

to 
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to  be,  (tho'  it  is  not  mentioned  in  any  Book,)  that 
the  Law  concerning  Fines  of  Inheritance  in  the 
Anceftor,  to  prevent  the  Freehold's  being  in 
Abeyance  and  to  avoid  Difcontinuances,  and 
to  prevent  which  the  Limitation  to  the  Truf- 
tees  for  preferving  the  contingent  Remainders 
has  been  invented  of  late  Years.  ^.  the 
Authorities  to  fupport  this  Opinion. 

Cro.  EL  313.  Clerk  verfus  Day;  where  Heirs 
of  the  Body  were  adjudged  Words  of  Purchafe. 
{Note;  This  Cafe  is  not  rightly  reported  in 
any  of  the  Books,*  and  for  the  true  Account  of 
it,  vide  the  Opinion  of  Raymond  C.  J.  in  the 
Cafe  of  Shaw  and  fTeigh  2  Str.  804.)  The 
Word  Heir  in  a  Will  is  to  be  taken  either  as 
a  Word  of  Limitation  &  nomen  ^olledfivum^oT  as 
a  Word  of  Purchafe  i^  nomen fingulare.  i  Rep. 
63.  Archer^ %  Cafe.  3  Lev.  431.  Loddington 
verfus  Kime,  Mich.  12.  Anne^  Cafes  in  Lazu 
and  Equity  ( lO  Mod, )  1 8  X.  BackhouJeznA  Welk  \ 
and  ftated  per  Raymond  C.  J.  in  his  Argument 
of  ShaiA)  SLtidJf^eigh.  In  thefe  laft  Cafes  it  has 
been  adjudged,  that  the  Anceftor  took  only  an 
Eftate  for  Life  ;  but  it  has  been  obje<^ed, 
that  in  all  thofe  Cafes  the  Limitation  is  to  the 
Iffue.  To  this  it  is  anfwered,  that  this  is  no 
ObjeAion,  fmce  the  Cafe  of  King  and  Mel- 
lingy  I  Fentr,  231. 
<88.}  But  a  ftronger  Cafe  yet  is  the  Cafe  of  Li/le 

and  Grayy  2  Lev,  223.  T.  yones  114.  Where 
Heirs  of  the  Body  in  a  Deed  took  by  Purchafe  ; 
and  that  Cafe  was  affirmed  in  Cam*  Scacc\ 
Nov,  26. 30  Car,  2.  vide  Pollexfen  582  j  that  goes 
far  beyond  the  prefent  Cafe.  The  Limitation 
to  Truftees  to  preferve  contingent  Remainders 

is 
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is  very  ftrong,  to  (hew  the  Intent  of  the  Tef- 
tator ;  as  if  he  had  faid,  that  the  Heirs  of  the 
Body  of  the  Plaintiff  his  Son  (hould  take  by 
way  of  Remainder. 

As  to  the  fecond  Point,  vi%.  How  the 
Court  ought  to  dire£l  the  Settlement  to  be 
made  of  tiie  Lands  to  be  purchafed  ;  he  held 
it  ought  to  be  a  ftrid  Settlement.  The  Plain- 
tifPs  Counfel  would  not  have  it  in  the  very 
Words  of  the  Will ;  becaufe  then  there  muft 
be  a  Limitation  to  the  Truftees  to  preferve 
contingent  Remainders.  What  an  odd  Thing 
would  it  be,  for  this  Court  to  dire£t  fuch  a 
Settlement  which  would  certainly  create  a 
Suit ;  whereas  the  Decree  of  this  Court  ought 
to  be  clear  and  certain.  Differences  have 
been  made  in  this  Couit,  as  to  directing  Con- 
veyances upon  Wills  ;  the  firil  Cafe  as  to  this 
Matter  is  2  Vern*  526.  Leonard  verfus  Earl 
of  Suffix. 

And  there  decreed,  that  an  Eftate  for  Life 
(hould  only  be  conveyed  ;  and  that  is  agree- 
able to  the  prefent  Cafe.  And  this  Settlement 
to  be  made  in  the  prefent  Cafe  being  only 
executory,  and  the  Intent  appearing  clear 
and  plain,  the  Plaintiff  ought  only  to  have 
an  Eftate  for  Life.  2.  Fern.  551.  Legatt 
and  Sewell  is  alfo  material  to  this  Point. 
Agreed  this  Cafe  differs  from  the  Cafe  of 
Leonard  and  The  Earl  of  Sujfex  primd  facie ; 
but  the  Intent  there  is  not  fo  certain.  Pafch. 
1707.  Sir  y«A»  Hobart  and  The  Countejs  of 
Suffolk  2  Fern.  644.  Upon  Sir  yohn  MaynarJf% 
Will  the  Decree  was,  that  the  Money  fiiould 
be  laid  out  according  to  the  Will  and  K8i  of 

Parliament. 
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Parliament.  And  upon  exceptions  to  the 
Mailer's  Report  the  Queftion  was,  whether 
the  Settlement  (hould  be  made  in  the  Words 
of  the  Will  ?  Lord  Cowper  declared,  that  in 
Matters  executory  in  Articles  and  Wills, 
where  Words  are  unformal,  the  Court  will 
not  follow  the  Words  but  the  Intent ;  and  in 
that  Cafe,  the  Words  being  very  plain  to  pre- 
ferve  the  Eftate  in  a  ftridl  Manner,  accord- 
ingly a  ftri£l  Settlement  was  decreed,  with 
Limitation  to  Truftees  to  preferve  contingent 
Remainders  \  and  confirmed  afterwards  upon 
Appeal  to  the  Houfe  of  Lords.  The  Limi- 
tations in  that  Will  plainly  tending  to  a  Per- 
petuity, and  the  Court  went  as  far  as  pof&ble ; 
which  (hews  how  far  the  Court  &voured  the 
Intent. 

The  next  Cafe  is  BaiU  and  Coletnariy  2  Fern, 
670.  Pafch.  171 1.  Lord  Cowper*s  Decree 
was  reverfed  by  Lord  Harcourt^  and  upon 
good  Grounds  ;  and  upon  the  Difference 
taken  between  Articles  and  Wills ;  for  in 
(84.)  Wills,  the  firft  Taker  is  not  to  be  made 
Tenant  for  Life  only,  without  it  is  the  appa- 
rent Intent  of  the  Teftator. 

As  fuppofe  a  Devife  to  Truftees  to  convey 
to  A.  and  the  Heirs  of  his  Body,  with  Remain- 
ders over  ;  the  Intent  does  not  appear  that  the 
Teftator  defigned  a  ftrid  Settlement. 

The  next  is  the  Cafe  of  Humberfton  and 
Humherfton^  2  Vern,  737.  there  decreed  a 
ftri£t  Settlement ;  for  the  Reafons  before  men- 
tioned. He  held  the  Devife  of  the  Manor  of 
Great  Bentley  was  only  for  Life  ;  and  there- 
fore decreed,  that  the  Writings  of  the  Real 

Eftate 
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Eftate  (hould  be  brought  into  Court,  and  the 
Lands  to  be  purchafed  (hould  be  conveyed  in 
a  ftrid  Settlement. 

An  Appeal  was  brought  from  this  Decree  ^^ff  „.., 
Hill  5  Geo.  2.  before  King  Chancellor,  and  a  ^J^^'i. 
Supplemental  Bill  came  on  alfo  at  the  fame 
Time,  whereby  the  Plaintiff  fet  forth,  that 
fince  the  former  Decree  he  had  difcovered 
Marriage-Articles  made  on  his  Father's  the 
Teftator's  Marriage,  whereby  he  covenanted 
to  fettle  the  Manor  of  Great  Bentley^  and 
other  Lands  in  the  Will,  to  the  Ufe  of  him- 
felf  for  Life,  Remainder  to  his  Wife  for  Life, 
Remainder  to  the  Heirs  of  his  Body ;  fo  that 
the  Devife  of  the  Real  Eftate  was  out  of  the 
Queftion.  The  Decree  therefore  was  varied 
as  to  the  Manor  of  Great  Bentley^  bfc.  but 
upon  the  Conftruftion  of  the  Will,  my  Lord 
Chancellor  was  of  the  fame  Opinion  with  the 
Mafter  of  the  Rolls ;  and  affirmed  the  Decree 
for  a  ftri<Sl  Settlement. 

Note ;  In  the  Cafe  of  Williams  and  Brown^ 

Pafch*  7  Geo,  2.  C.  J.  in  citing  this 

Cafe  iaid,  that  King  Chancellor  was  clear 
upon  the  Appeal,  as  to  the  Manor  of  Great 
Bentleyj  that  the  Devifee  took  an  £ftate*tail 
executed. 

Attorney  General  ver/us  Hickman, 

5  Geo.  IL 

'T'HIS  was  an  Information  exhibited  by  the  Information 
^      Attorney  General  for  the  Performance  ^^^^^^^ 
of  a  Charity,  given  by  a  Codicil  annexed  to  cl^^Hy^ 

the 
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the  Teftator's  Will,  by  which  he  devifed, 
that  what  fhould  remain,  and  be  the  Refidue 
of  his  Eftate  and  EfFeds,  be  given  for  in- 
couraging  fuch  Non-conforming  Minifters  as 

f reach  God's  Word  in  Places  where  the 
eople  are  not  able  to  allow  them  fufficient 
and  fuitable  Maintenance ;  and  for  the  in- 
couraging  fuch  as  are  defigned  to  labour  in 
God's  Vineyard  as  Diflenters  ;  and  appointed 
two  Perfcns  to  have  the  Difpofal  and  Appoint- 
ment of  the  (aid  Charity,  both  which  Peribns 
died  in  the  Life-time  of  the  Teftator. 
(^^O.  Two  Queftions  arofe,  i/?.  Whether  both 

i^7i*rL^'*^  the  Truftees,  to  whom  the  Difposal  and  Ap- 
timiofthe  pointment  of  the  faid  Charity  was  given, 
Teftator  dving  in  the  Life-time  of  the  Teftator,  this 

<whether  a  Charity  was  not  gone,  and  in  the  Nature  of  a 
lapfid  Legacy,  lapfed  Legacy  ? 

But^^r  King  Chancellor:  The  Subftance 
of  the  Charity  remains  notwithftanding  the 
Death  of  the  Truftees  before  the  Teftator ; 
and  tho'  at  Law  it  is  a  lapfed  Legacy,  yet  in 
Equitv  it  is  fubfifting,  and  here  is  a  fumcient 
Certamty  of  the  Teftator's  Intentions  to  revive 
it ;  the  Intention  of  the  Party  therefore  is 
fufficiently  manifeft  that  this  Charity  (hould 
continue  within  43  Elix.  c.  4.  It  nas  been 
held,  that  if  the  Tenant  in  Tail  devife  a 
Charity,  tho'  no  Recovery  is  fuftered,  yet  that 
it  fliall  take  place  and  be  effectual  as  an  Ap- 
pointment under  43  Eliz,  2  Vern.  453.  At^ 
torney  General  verfus  Rye  fjf  aP,  2  Vern,  755. 
Attorney  General  verfus  Burdet  ^  at. 

The  fecond  Point,  Whether  this  be  a  fuper- 
ftitious  Ufe  within  the  Statute  I  Edw.  6.  c. 
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14.  Non-conforming  Minifters  and  Diflenters 
being  fuch  general  Words,  as  that  they  com- 
prehend any  Perfons  however  oppoflte  to  the 
Church  of  England, 

King  Chancellor  :  This  cannot  be  a  Super- 
ftiiious  Ufe  within  that  Statute  ;  but  the  Dif- 
fenters  here  meant  are  Proteftant  Diflenters 
a£ling  under  the  Toleration-Aft,  \W,i^  M, 
c.  1 8.  and  decreed  the  Refiduum  tobedifpofed 
of  in  prafenti^  and  not  in  a  perpetual  Charity ; 
and  ordered  a  Scheme  to  be  laid  before  him 
for  that  Purpofe. 


Pratt  verfus  Pratt,  at  the  Rolls,  May  1 1 . 
1732.     5  Geo.  II. 

PRjfIT  C.  J.  being  feifed  of  a  Copyhold  omrilmtion 
Eftate  of  the   Nature  and  Tenure  of  ^n^^ff^^ 
Borough  Englijh  Lands,  furrendered  the  fame  Mature  and 
to  the  ufe  of  himfelf  for  Life,  Remainder  to  Tenure  of 
his  Wife  for  Life,  Remainder  to  his  own  right  Borough  En- 
Heirs,  and   died   leaving  feveral    Sons    and  gli^*  ^^«^'- 
Daughters  ;  and   upon   hearing   this   Caufe, 
touching  the  Diftribution  of  the  Perfonal  Ef- 
tate, two  Queftions  arofe,  ly?.  Whether  the 
youngeft  Son,  to  whom  thefe  Lands  defcended, 
fhould  bring  this  into  Hotchpot,  within  the 
Statute  22  &  23  Car.  2.  c>  10.  or  come  within 
the  Exception  of  an  Heir  at  Law  ? 

^ndly^  Whether  this  Eftate,  with  refped 
to  fuch  younger  Son,  was  to  be  confidered  as 
an  Advancement  of  the  Father? 

His  Honour  in  this  Cafe  was  of  Opinion, 

that 
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that  the  youngeft  Son  was  not  Heir  at  Law 
within  the  Statute.     Heir  at  Law  is  there  to 
be  confidered  and  underftood  Ka/  ^fox^* 
(86.)  It  was  obje£ted)  that  by  the  Words  of  the 

Statute,  VIZ.  Other  than  fuch  Child  or  Children 
not  being  Heir  at  Law ;  it  is  plain,  there  may 
be  Children  which  may  be  deemed  Heir  at 
Law  befides  the  eldeft  Son  ;  but  the  Words 
there  mean  ^  other  than  fuch  younger  Child 
*  or  Children.'  Executio  prohat  Regulam.  He 
alfo  thought  this  a  Settlement  by  the  Tcftator, 
and  decreed  he  fhould  be  brought  into  Hotch- 
pot according  to  the  Statute. 


Eaftgood  veffus  Styles,  5  Geo.  IT. 

Bondgi<ven  A  Bond  was  given  by  a  Husband  before 
h  a  Huf'  ^^  Marriage,  whereby  he  agreed,  within 
Marria°7to  ^^"^  Months  after  his  Marriage,  to  fettle  upon 
finU  Free-  ^^^  intended  Wife  Freehold  Lands  for  her 
hold  Lands,      Life,  worth  lOo/.  per  Annum^  Remainder  in 

Tail  to  the  Iflue  of  the  Marriage  ;  or  in  De- 
fault thereof  his  Heirs  or  Executors  to  pay 
her  2000/.  The  Husband  died  within  four 
Months  after  the  Marriage,  leaving  AfTets, 
and  by  Will  gave  his  Wife  an  Inconfiderable 
Freehold,  vi%.  One  Houfe  and  Copyhold  of 
Inheritance  amounting  to  85/.  per  Annum. 

A  Bill  was  brought  by  the  Creditors  and 
Legatees  of  the  Husband,  to  compel  the 
Wife  to  accept  of  the  100/.  per  Ann.  only, 
exclufive  of  what  was  given  her  by  her  Hus* 
band's  Will  j  or  elfe,  that  what  was  given  her 

by 
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by  the  Will  might  be  deemed  a  Satis&ftion 
of  the  Bond.  And  by  the  Counfel  for  the 
PlaintiflFit  was  infifted,  that  if  the  85/.  per 
Annum  was  not  to  be  efteemed  a  com  pleat 
Satisfaction  of  the  Bond,  yet  that  it  ought  to 
go  pro  tanto.  Decreed  per  Jekyll^  that  the 
Widow  was  not  intitled  to  the  2000/.  but  the 
Heir  (hould  convey  the  100/.  per  Annum  to 
her,  and  that  (he  mould  alfo  have  the  Lands 
of  85/.  per  Annum  devifed  to  her  by  the  Will. 

The  Plaintiffs  appealed  from  this  Decree, 
and  the  Counfel  pro  ^er'  cited  the  Cafe  of 
Bird  2nd  Toungy  17^3*  >n  Chancery,  which 
was  a  Bond  before  Marriage  conditioned  to 
leave  the  Wife  an  Annuity  of  250/.  per  An- 
num^  and  the  Husband  died  about  a  month 
after  Marriage,  and  devifed  her  Lands  of  120/. 
per  Annum  for  Life,  leaving  Aflets  ;  held  per 
Price  J.  who  heard  the  Caufe,  that  it  (hould 
be  deemed  a  Satisfaction  in  Part  of  the  250/. 
per  Annum.  Reheard  by  Macclesfield  Chan- 
cellor, who  varied  the  Decree  ;  but  upon  Ap- 
peal to  the  Lords,  Juftice  Price's  Decree  was 
confirmed. 

The  following  Cafes  was  cited,  Blandy  and 
Widmore  2  Vern.  709.     Wtlcocks  verfus  fViU 
cocks  2  Fern.  558.  and  Savile  and  5<7v/7^,  which         (^7.) 
was  relied  on  for  the  Defendant ;  vide  Mod. 
Cafes.  Vol.  xi.  case  416. 

King  Chancellor  thought  this  Legacy  was 
intended  as  a  Bounnr,  and  not  as  a  Satisfac- 
tion; he  confideredf  when  Devifes  of  this 
Nature  had  been  conftrued  as  a  Satisfaction, 
and  when  not ;  the  Devife,  when  it  goes  in 
Satisfaction  muft  be  of  the  fame  Nature  with 

the 
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the  Thing  to  be  performed ;  not  Money  in 
ftead  of  Lands,  nor  vice  verfa ;  nor,  as  in  the 
prefent  Cafe,  Copyhold  Lands  inftead  of  Free- 
hold ;  for  in  thofe  Cafes  it  is  to  be  looked  on 
as  a  Bounty  ;  the  Devife  muft  alfo  be  a  com- 
pleat  Satisfii£):ion,  and  not  a  partial  one  of  an 
inferior  Value,  for  fuch  could  never  be  in- 
tended a  Satis&dlion.  He  therefore  affirmed 
the  Decree. 


Painton  ver/us  Berry  £s?  Ux\  Gf  aP, 
Adminijirators  of  Thornton  deceajtd^ 
May  6.   1732.     5  Geo.  II. 

Legacy  mnth  ^^Horntorij  Uncle  to  the  Defendant's  Wife 
Prov^o  a  X     Berry  who  was  his  Niece,  by  his  Will 

^UsZhT'  gives  the  Intcreft  of  his  Perfonal  Eftate  to  his 
Confent  of  Mother  for  Life,  and  then  devifed  100/.  Le- 
Uwo  Perfons.     gacy,  iff  inter  alioy  500/.  to  Francis  the  now 

Defendant,  and  10/.  alfo  for  Mourning  i  and 
then  as  to  the  Refidue,  he  gave  the  fame  to 
his  faid  Niece,  provided  (he  marrv  with  the 
advice  and  confent  of  Mr.  Lyddall  and  Mr. 
Clarke  \  and  in  cafe  (he  happen  to  marry 
otherwife,  he  devifed  the  fame  to  the  now 
^\zmi\S  Painton  ;  one  of  the  Perfons  named, 
viz.  Clarke^  died  ibon  after  the  Teftator,  vi%. 
in  17 13.  and  afterwards  in  1729.  the  Defen- 
dants Berry  and  his  Wife  intermarried  without 
any  previous  Application  made  to  the  Survi- 
vor Lyddall  for  his  Confent.  This  Bill  was 
therefore  brought  ^inft  the  Adminiftrator, 
^c.  to  have  the  Rejtduum  given  over  to  the 

Plaintiff 
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PlaintifF  on  this  Aippofed  Forfeiture,  the  Mar- 
riage being  without  Confent.  N.B,  The 
Defendant  Berry  denied  by  her  Anfwer  fhe  had 
any  Notice  of  the  Devife  or  Provifo  when  (he 
married,  and  it  was  not  proved  fhe  had.  The 
principal  Queftion  was,  whether  this  was  a 
Condition  precedent  or  fubfequent,  vi%. 
Whether  it  was  to  be  performed  before  the 
Legacy  of  the  Refiduum  vefted  \  or  only  a 
Condition  fubfequent  to  diveft  the  Intereft  r 

For  the  Plaintiff  it  was  infifled,  that  this 
was  a  Condition  precedent ;  and  it  was  com- 
pared to  the  Cafe  of  Fry  and  Porter^  i  Fent. 
199.  and  Falkland  and  Bertie^  2  Fern,  333. 
And  it  was  ar2;ued,  that  Clarke  and  Lyddall 
were  in  the  Nature  of  Guardians,  and  that  C^®*) 
the  Power  given  to  them  furvived  \  and  it  was 
the  Intention  of  the  Teflator  to  continue  his 
Care  over  to  his  Niece  till  fhe  fhould  marry ; 
and  fhe  ought  to  have  applied  to  Lyddall  the 
Survivor  for  his  Confent ;  and  cited  the  Cafe 
of  Rogers  and  Pahj  May  14.  1728.  Where 
a  bond  had  been  entred  into  by  the  Husband 
on  an  intended  Marriage,  in  Confequence  of 
an  Agreement  with  the  Father  of  the  Wife, 
and  a  Portion  of  looo/.  the  Condition  of 
which  was  to  pay  1 000/.  to  a  Daughter  of  the 
Marriage  within  fo  many  Months  after  her 
Marriage,  provided  it  was  with  the  Confent  of 
four  Perfons,  or  the  major  Part  of  them  :  In 
that  Cafe  two  of  the  four  Perfons  died,  and 
the  Daughter  married  without  the  Confent  of 
the  Survivors ;  and  a  Bill  being  brought 
againfl  the  Father  the  Obligor  for  the  lOOo/. 
it  was  difmifTed ;  becaufe  ue  Daughter  had 

F  not 


66    Cafes  in  Chancery^  5  Geo.  II. 

not  done  all  {he  could,  by  afking  the  Confent 
of  the  Survivors.  And  even  fuppofing  this  a 
Condition  fubfequent,  it  was  not  impoffible  to 
be  performed  in  Subftance  ;  as  in  1  Infi,  220. 
b»  A  FeofFment  on  Condition  to  infeofF  the 
Feoffor,  his  Wife  and  their  Heirs,  where  if 
the  Wife  dies  a  Re-infeoiFment  (hall  be  made 
to  the  Feoffor  and  his  Heirs. 

Solicitor  General  cont* :  This  is  a  Condi* 
tion  fubfequent ;  there  are  no  precife  Words 
or  any  Method  of  placing  a  Condition  that 
can  diflinguifh  it  from  being  precedent  or  fub« 
fequent;  but  whether  it  is  or  not  mufl  be 
colle£led  from  the  Confent  and  Intent  of  the 
Parties.  Here  the  Refidue  on  the  Death  of 
the  Mother  muft  vefl  in  the  Defendant  im- 
mediately, tho'  unmarried;  for  it  cannot  go 
over  to  the  Plaintiff,  but  upon  the  Defen- 
dant's Marriage  Contrary  to  the  Directions  in 
the  Will ;  and  if  the  Rejiduum  did  not  vefl  in 
the  Defendant  upon  the  Mother's  Death,  the 
Teflator  with  Relped  to  fuch  Refidue  muft 
be  faid  to  die  Inteilate. 

The  Provifo  therefore  is  a  Condition  fubfe- 

Juent  and  to  diveft  an  Intereft ;  and  the 
)eath  of  one  of  them  two  Perfons  whofe 
joint  Confent  was  requifite,  makes  fuch  joint 
Confent  impof&ble ;  and  fuch  Confent  is  not, 
as  was  faid,  an  Intereft  that  would  furvive, 
but  a  meer  naked  Power ;  and  there  can  be 
no  Doubt,  but  a  Condition  fubfequent,  be- 
coming impoffible  by  the  Adl  of  God,  muft  be 
difpenfed  with,  and  the  Devife  over  tp  the 
Plaintiff  is  therefore  become  void.  The  Cafe 
of  Fry  and  Porter^  and  Falkland  and  Bertity 

were 
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were  of  Real  Eftates,  and  this  only  the  Reft^ 
duuM  of  a  Perfonal  Eftate,  which  is  to  be 
governed  by  the  Rules  of  the  Civil  Law. 

Conditions  in  Reftraint  of  Marriage  are  void 
by  the  Civil  Law ;  but  this  Court  has  ad- 
mitted of  fome  Reftridions  with  refped  to  . 
Marriages  under  certain  Limitations.  But  in 
the  preTent  Cafe  here  is  a  beneficial  Intereft 
veiled  to  be  divefted  on  the  Non-performance  (39.) 
of  a  fubfequent  Condition^  which  is  now  be- 
come impoffible,  and  is  therefore  fuch  a  Re- 
ftraint on  Marriage  as  is  void  both  by  the 
Civil  and  Common  Law. 

The  Bill  of  the  Rolls  was  difmifled  with 
Cofts  ;  and  per  King  Chancellor,  being  of  the 
fame  Opinion,  affirmed  the  Decree  as  to  the 
Point  in  Queftion,  but  reverfed  it  as  to  Cofts. 


Lord  Warrington  verfus  Lee,  May  14, 
1732.     5  Geo.  IL 


o 


N  an  Appeal  from  the  Rolls  this  Bill  was  Bill  brought 
brought  by  the  Plaintiff  to  have  Satlsfac-  M  Satufac- 
tion  for  the  Sum  of  2000/.  for  which  he  was  ^^•^Yb^ 
only  a  Simple  Contradl  Creditor ;    and   the  fa^^Con- 
Queftion  was  upon  the  following  Words  of  a  tract  Credit 
Will,  whether  the  Teftator  had  fubjedled  his  tor. 
Real  Eftate  to  the  Payment  of  his  Debts  ? 
the  Words  were  thefe, 

^'  As  to  all  my  worldly  Eftate,  which  it  has 
^^  pleafed  God  to  blefs  me  with,  I  give  and 
^'  difpofe  of  the  fame  in  the  Manner  and  Form 
^^  following,  that  is   to  fay.  Imprimis^  I  will 

F  2  "  that 
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"  that  all  my  Debts  be  difcharged  and  paid  "; 
and  then  devifes  Lands,  C^r.  to  particular  Per- 
ions.  The  Teftator  died  leaving  a  great  Real 
Eftate,  but  little  or  no  Perfonal.  Decree  at 
the  RoUS)  that  the  Real  Eftate  was  not  liable. 
It  was  argued  pro  ^er'j  that  the  Words 
OtvorUfy  Eftate)  comprehended  as  well  the 
Keal  as  the  Perfonal  Eftate,  and  meant  all  the 
Teftator  had  in  the  World.  It  was  the  Tef- 
tator's  Intention,  that  before  any  Perfon  (hould 
take  any  Part  of  his  worldly  Eftate,  that  his 
Debts  ftiould  be  firft  paid  and  difcharged. 
Indeed  if  a  Man  dire£ls  by  Will  generally  that 
his  Debts  fliall  be  paid,  it  is  no  more  than 
what  the  Law  fays,  and  his  Peribnal  Eftate, 
which  is  the  proper  Fund,  fliall  only  be  liable. 
But  here  thefe  Words  are  not  to  be  Conii- 
dered  as  of  Courfe,  but  manifeft  a  plain  Intent 
to  fubje£b  the  ReaJ  Eftate  to  the  Pavment  of 
the  Teftator's  Debts.  It  is  faid,  the  Word 
made  ufe  of  by  the  Teftator  is  (givi)^  which 
is  applicable  only  to  Perfonals,  and  not  {de^ 
vi/e),  which  is  properly  relative  to  Lands. 
But  to  prove  this  makes  no  Difference  they 
cited  I  yern.  411.  Clowdjley  verfus  Pelham ; 
there  the  Words  were,  [willing)  his  Debts 
Jhould  he  paid\  and  held  the  Real  Eftate  liable; 
fo  here  it  is  (I  will).  Befides,  in  another  Part 
of  the  Will,  when  the  Teftator  is  giving  away 
the  Plaintiff^s  Eftate  and  other  Perfonals,  he 
makes  ufe  of  the  Word  {Devifi)^  which  ftiews 
he  never  underftood  any  Difference  between 
the  Words. 
(40.)  The  following  Cafes  were  cited,  2  Fern. 

708.  Trott  &  at  verfus  Vernon ;  2  Vern,  228. 

Alcock 
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Alcock  veifus  Sparhawk\  2  Fern.  690.  Beach' 
crofi  verfus  Beachcrofi  \  which  laft  was  relied 
on  as  a  Cafe  in  Point,  tho'  it  was  ob|e£led, 
that  the  Word  Remainder  in  that  Caie,  vi%. 
Out  of  the  Remainder  of  my  Eftate  I  give ^  ice. 
ihewed  a  precedent  Devife  of  it  before;  and  the 
Cafeof  Harris  verfus  Ingleden^  10  March  1730. 
(3  P.  fTms.  9 1 )  at  the  Rolls ;  JVilliam  Ingledew 
by  Will  devifed  in  thefe  Words,  ''  And  as 
^^  touching  fuch  worldly  Eftate  which  God  has 
^^  blefled  me  with,  my  Debts  being  firft  paid 
*^  and  iatisfied,  I  will  and  devife  the  fame  in 
^^  Manner  following".  And  in  that  Cafe,  a 
Bill  brought  by  a  Simple  Contra^  Creditor, 
(the  Perfonal  Eftate  not  proving  fufficient,)  it 
was  decreed,  the  Freehold  and  Copyhold  were 
both  liable.  In  the  Civil  Law,  as  in  the  Cafe 
of  Bankruptcy  here,  there  is  no  Priority  of 
Superiority  of  Debts,  and  in  Conscience  they 
are  all  the  fame,  and  that  is  the  Foundation 
this  Court  goes  upon  when  the  Intent  is 
clear. 

Counfel  for  the  Defendant :  The  Real  Ef> 
tate  is  not  liable  to  the  PlaintiiPs  Demand  \ 
and  if  fuch  general  Words  as  are  here,  were 
to  be  conftrued  to  afFe^  Real  Eftates,  it  would 
render  the  Titles  of  all  Perfons  claiming  under 
Wills  very  precarious.  He  faid,  that  after  the 
Claufe  in  the  Will  whereby  the  Defendants 
are  diredled  to  be  paid,  the  Will  goes  on, 
Item^  **  I  give  to  M.  S.  an  Annuity  of  100/. 
^^  per  Annum^  to  be  paid  out  of  my  Manors, 
"  €!ff."  He  admitted,  the  Words  {worldly 
Eflate)  were  large  enough  to  afFedl  the  Real 
as  well  as  Perfonal  Eftate  ;  but  the  Queftion  is 

here 
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here.  Whether  it  was  the  Teftator's  Intent  to 

charge  both  ?    and  it  is  plain  it  was  not  \ 

that  general   Diredion  of   ordering  all    his 

Debts  to  be  paid,  is  no  more  than  what  the 

Law  lays,  and  therefore  Expnffio  eonim  qua 

taciti  infunt  nihil  operatur.     But  here  it  is 

faid  Imprimisj  which  is  infifted  to  be  of  the 

fame  Import  as  in  the  firft  place,  and  that 

therefore  imports  a  Priority  to  be  done ;  and 

therefore  fay  the  Counfel  for  the  Plaintiff,  the 

Lands  are  therefore  devifed  upon  Condition, 

that  my  Debts  be  paid  out  of  them  in  the  firft 

place.     But  the  Word  Imprimis  has  no  fuch 

Import,  it  only  denotes  the  Order  of  fpeaking, 

and  ferves  for  no  other  purpofe  than  to  diftin* 

guiih  the  fubfequent  Devifes  that  they  Ihould 

not  coincide.     A  Perfon  cannot  spealc  all  his 

Words  at  once,  and  this  therefore  differs  from 

all   the  Cafes    cited,  where  it  appears  the 

Teftator  had  an  eye  to  his  Real  Eftate.     In 

the  Cafe  of  Beachcrofi  and  Beachcrofi  \  there 

the  Words  were,  [Out  of  the  Remainder  of  my 

EJlate^  and  after  my  Debts  paidj  to  my  ff^fe  j) 

fo  that  in  that  Cafe  there  is  a  plain  Intent  to 

charge  the  Land  :  So  the  Cafe  of  Trott  verfus 

(41,)         Vernon^  and  Harris  verfus  Ingledew  5  in  both 

thefe   Cafes   the   Words   {in   the  firji  place) 

plainly  (hew  the  Teftator's  Intent ;  and  there 

is  no  Cafe  in  all  the  Books  where  fuch  general 

Words  in  a  Will,  with  a  particular  Charge  on 

Lands  afterwards,  as  in  the  prefent  Cafe  of  an 

Annuity,  have  ever  been  held  to  make  a  Real 

Eftate  anfwerable  for  Debts ;  not  one  of  the 

Cafes  cited  have  any  particular  Charge  laid  on 

the  Land. 

Are 
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Are  the  Debts  to  be  an  Incumbrance  to  the 
Annuity  charged  on  the  Lands  ?  the  Teftator 
by  mentioning  fuch  particular  Charge  there- 
fore (hews  his  Intent  only  was  to  afFed  the 
Lands  with  that,  and  not  with  the  Debts  ;  be* 
fides,  if  the  Words  were  doubtful,  they  ought 
not  to  be  interpreted  to  the  Difinherifon  of  an 
Heir  at  Law  \  which  is  the  prefent  Cafe. 

King  Chancellor  reverfed  the  Decree,  and 
held  the  Lands  were  liable  to  the  Plaintiffs 
Demand. 


Gordon  ver/us  Rains,  5  Geo.  II. 

THIS  was  a  Bill  brought  by  the  Husband,  ^^^h  the 
as  Adminiftrator  of  his  Wife,  in  order  to  j^^f^i^J, 
recover  the  Sum  of  6000/.  Portion,  due  and  tor  of  his 
vefted  in  his  Wife ;  and   the  Queftion  arofe  Wife,  to  re^ 
upon  the  following  Truft  of  a  Term ;   the  ^^  SoooL 
Truft  was   declared  to  be,    «  That  in  cafe  ^J^'^f^'^' 
^^  there  be  no  Son  of  the  Marriage  born  in  the  ^/^, 
*'  Life-time  of  Henry  Rains^  or  after  his  De- 
*'  ceafe,  or  if  there  be,  and  all  of  them  die 
^'  before  the  Age  of  twenty-one,  and  in  either 
^^  Cafe  there  fhall  happen  to  be  one  or  more 
^'  Daughters  born  in  the  Life-time  of  the  faid 
"  Henry  Rains^  or  after  his  Deceafe,  who 
'^  (hall  attain  the  Age  of  fixteen  Years ;  in 
"  that  Cafe  the  Truftecs,  after  the  Deceafe  of 
"  the  faid  Henry  Rains  or  Elizabeth  his  Wife, 
"  (hall  by  Demife,  Sale,  iffc.  or  by  Receipt  of 
"  the  Rents,  tfc.  raife  and  levy  the  Sum  of 
'^  6000/.  (which  was  the  prefent  Cafe,)  to  be 

**  paid 
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'^  paid  at  the  Age  of  fixteen,  in  cafe  either 
"  Henry  or  Elizabeth  (hall  be  then  dead.'' 

There  was  alfo  a  Claufe  of  Survivorfhip,  in 
cafe  of  feveral  Daughters,  with  refpeft  to  the 
Portion  or  Portions  of  any  that  fhould  die  in 
the  Manner  therein  mentioned.  The  Fad 
was  :  The  PlaintifPs  Wife  was  the  only  Iflue 
of  the  Marriage,  who  lived  till  the  Age  of 
twenty-two  Years,  but  happened  to  die  before 
her  Father  or  Mother  Henry  and  EltTUibethj 
and  they  being  alfo  both  flnce  dead,  this  Bill 
was  brought  againft  the  Defendant  a  Re- 
mainder-man for  the  faid  Portion.  And  the 
Queflion  was,  whether  this  Sum  of  6000/. 
was  veiled  in  the  Daughter,  fo  as  to  intitle  the 
Plaintiff  to  it  as  her  Adminiftrator  ?  It  was 
argued  for  the  Plaintiff,  that  this  Sum  of 
{42.)  6000/.  was  a  veiled  Intereil  in  the  Daughter 
immediately  upon  her  arriving  at  the  Age  of 
iixteen,  tho*  not  payable  indeed  till  after  the 
Deceafe  of  Henry  or  Elizabeth  ;  otherwife 
what  can  be  the  Meaning  of  the  Words  {J 
Daughter  who  Jhall  attain  the  Age  of  fix  teen  ^) 
the  Claufe  of  Survivorfhip  fliews  it  was 
veiled,  elfe  how  could  it  furvive  ? 

j1.  T.  £5fr.  Counfel  coni* :  Upon  the  Truils 
of  this  Deed  the  Plaintiff  is  not  intitled  to 
this  Sum  of  Money ;  the  Contingency,  which 
was  to  intitle  his  Wife  to  it,  not  happening 
during  her  Life,  (which  was  the  Death  of 
Henry  or  Elizabeth  in  the  Life-time  of  the 
Daughter,  after  (he  attained  the  Age  of  Six- 
teen.) He  (aid,  it  was  now  a  general  Rule 
not  to  be  departed  from,  that  wherever  Por- 
tions are  to  be  raifed  out  of  Lands,  there  is 

no 
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no  Difference  between  Vefting  and  the  Time 
of  Payment ;  for  when  they  are  to  be  raifed 
out  of  Lands,  they  never  are  vefted  till  they 
are  become  payable  ;  but  in  the  Cafe  of  Per- 
fonal  Legacies  it  is  otherwife  \  there  the  above 
Difference  is  allowed,  and  upon  the  Death  of 
the  Party  intitled,  fuch  Intereft  is  tranf- 
miffable  to  the  Reprefentative  ;  and  to  prove 
this  Diftindion  he  cited  Poulet  verfus  PouUty 
I  Fern,  204.  and  2  Vent.  366.  S.  C.  and  faid, 
the  firft  Time  it  was  fo  fettled  was  in  a  Cafe 
of  Brown  verfus  Brown,  In  the  prefent  Cafe 
therefore  the  Daughter's  Portion  was  never  raif^ 
able ;  the  Contingency  of  Failure  of  IfTue  Male 
did  not  happen  in  the  Daughter's  Life-time,  for 
Henry  and  Elizabeth  were  both  then  alive,  and 
as  long  as  they  lived  there  was  a  PofEbility  of 
IfTue  Male,  fo  that  it  could  not  be  a  vefled 
Interefl  in  the  Daughter  at  her  Age  of  fix- 
teen,  which  is  only  Part  of  the  Defcription ; 
the  whole  Sentence  mufl  be  taken  together, 
which  is,  "  Such  Daughter  as  fhall  have 
*^  attained  the  Age  of  fixteen  after  the  De- 
^^  ceafe  of  the  faid  Henry  and  Elizabeth.^*  As 
to  the  Queflion,  if  this  6ooo/.  did  not  vefl  at 
the  Age  of  fixteen,  what  can  be  the  Meaning 
of  thofe  Words  ?  Why  the  fame  Anfwcr 
may  be  given  as  in  all  other  Cafes  of  this 
Nature,  vix,  it  was  to  afcertain  that  fhe  fhould 
not  have  it  before  ;  if  fhe  had  died  an  Infant 
of  fix  or  feven  Years  old,  or  at  any  Time 
under  the  Age  of  fixteen,  tho*  her  Father  and 
Mother  had  been  both  dead,  it  would  not  have 
belonged  to  her  in  fuch  Cafe  till  the  Age  of 
fixteen.    The  Claufe  of  Survivorfhip  does  not 

neceffarily 
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neceflarily  imply  that  an  Intereft  muft  veft  in 
the  firft  Taker  ;  as  if  a  Legacy  devtfed  to  J. 
at  the  age  of  twenty-one,  and  in  cafe  he  dies 
before  that  Time,  to  B.  in  this  Cafe  it  fhall 
go  to  B.  tho'  it  never  veiled  in  A.  2  Vtm. 
207.  Miller  verfus  Warren^  it  is  a  new  Gift. 

King  Chancellor,  affifted  by  Raymdnd  C.  J. 
and  Jekyll  Mafter  of  the  Rolls,  were  all  of  the 
(ame  Opinion,  that  the  Bill  (hould  be  dif- 
miflfed.  The  Attorney  General  faid,  in  all  the 
(48.)  Cafes  cited  there  were  no  Contingencies,  or 
elfe,  as  in  the  Cafe  of  Butler  verfus  Dun-- 
comby  2  Fiem.  760.  the  Contingency  had  hap- 
pened. 


Morice  againft  The  Bank  of  England^ 
Mich.  Term.  6  Geo.  II. 

Motion  to         ^HE  Plaintiff,  as  Executrix  of  her  Hus- 
difcharge  an      ^    band  Humphry  Morice  deceafed,  filed  her 

rregu  ly.  twined  an  Injun£lion,  upon  the  Defendants 
praying  Time  to  Anfiver,  but  never  ferved  it 
till  the  September  following ;  the  Defendants 
in  the  mean  Time  having  got  a  Verdidl  at 
Law,  and  alfo  put  in  their  Anfwer  in  this 
Court;  it  was  now  infifted  on  for  the  De- 
fendants, that  this  Injundlion  fliould  be  dif> 
charged ;  becaufe  the  Plaintiff  had  a£ted  irre- 
gularly, in  not  ferving  the  Procefs  before  the 
Anfwer  came  in,  it  being  an  Injunction  for 
want  of  an  Aniwer,  and  it  is  to  be  regarded 
only  as  an  Injun&ion  from  the  Service  on  the 

Party, 
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Party,  and  not  from  the  Tefte.  Formerly  it 
was  the  Pra£lice,  upon  coming  in  of  an 
Anfwer,  that  the  Injunction  was  diflblved  of 
Courfe,  unlefs  the  Plaintiff  made  a  fpecial 
Motion  for  its  Continuance.  Compared  it  to  a 
Writ  of  Error  with  too  long  a  Return,  which 
is  upon  that  Account  no  Superfedtas. 

On  the  other  Side  it  was  argued,  that  the 
PlaintiiFis  perfectly  regular  in  ferving  his  In- 
junction, which  in  this  Cafe  could  only  ftay 
Execution,  the  ACtion  being  brought  at  Law 
before  the  Bill  filed  ;  it  is  an  Injunction  upon 
the  Party  till  Anfwer  and  further  Order ;  here 
has  only  been  an  Anfwer  put  in,  but  no 
further  Order  s  the  Defendant  ought  there- 
fore, as  in  other  Cafes,  to  move  for  an  Order 
to  diffolve  it  nijiy  and  not  move  to  difcharge  it 
abfblutely. 

King  Chancellor  :  It  is  an  Abufe  of  the 
Procefs  of  this  Court  to  keep  a  Writ  in  a 
Perfon's  Pocket  fo  long  and  make  no  Ufe  of 
it,  and  afterwards  ferve  it  on  the  Party.  Dif- 
charg'd  the  Injunction,  but  gave  Leave  to  the 
Plaintiff  to  move  for  an  Injunction  the  next 
Seal  upon  the  Merits ;  and  in  the  fame  Caufe 
it  was  moved,  that  the  Defendants  were 
guilty  of  a  Breach  of  the  Injunction  by  fuing 
out  a  Sep  fac*  upon  the  J  udgment  ^ando 
AfTets  acciderint'y  and  it  was  faid  fuch  a  Sc? 
fac*  is  in  the  Nature  of  a  new  ACtion,  the 
former  Suit  was  againft  the  Executrix  in  outer 
droits  and  this  Sci'  Fa^  was  in  order  to 
obtain  Judgment  dt  bonis  propriis ;  but  it  was 
refolved  that  it  was  not  a  new  Suit,  but  only 
a  Continuance  of  the  former. 
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Anfiwir. 

I.  OUFFICIENT  Anfwer  to 
O  the  Original  Bill,  Bill 
amended,  and  a  Sequef- 
tratton  for  want  of  further 
Anfwer:  whether  the  amen- 
ded Bill  may  be  taken  fro 
Confejfo  as  to  fb  much  as  is 
unanfwered.  Pagg  5 

a.  Defendant  in  Contempt  for 
want  of  Anfwer,  and  an  in- 
(ufficient  Anfwer  put  in,  it  is 
no  Anfwer;  and  the  Plain- 
tiff is  not  to  begin  his  Procefs. 
di  ntnWf  but  to  go  on  regu- 
larly ^m  the  laft  Procefs.   5 


Bankruptcy. 

I.  Aflignee  of  an  Obligee  not 
a  Creditor  that  can  take  out 
a  Commldion.  P^g^  6 

a.  Two  Partners  Creditors  of 
a  Bankrupt,  and  one  of  them 
a  Debtor  to  him  on  a  fepa- 
rate  Account,  the  joint  Debt 
cannot  be  fet  off  againft  the 
feparate  Demand.  14 

Baron  and  Feme,    See  Dower » 

A  Voluntary  Bond  by  the 
Husband  for  the  wife's 
Benefit  poftponed  to  Debts 

even 
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even  on  Hmple  ContraA,  but 
payable  before  Legai  ies. 

BiU. 

Whether  an  amended  Bill  after 
a  Sequeftration,  for  want  of 
further  Anfwer,  may  be 
taken  pro  Coufejfo  as  to  what 
is  unanfwered.  5 

Bond,    See  Baron  amd  feme. 

Burrough  Englijk, 

Lands  of  the  Tenure  of  Bur- 
rough  £ngli(h  defcendible  to 
the  youngcft  Son,  decreed  to 
be  brought  into  Hotch-potch, 
according  to  Stat.  %x  &  23 
Car.  2.  for  Diftribution  of 
Inteftates  Eftates.  35 

Charity.    Sec  Swperftuious  Ufes. 

If  the  Tniftees  of  a  Charity  die 
in  the  Life-time  of  the  Tef- 
tator,  the  Charitv  fubfifts  in 
Equity,  tho'  in  Law  it  be  a 
lapfed  Legacy.  34 

Condition,     See  Confent^  Devife. 

I.  Condition  precedent,  the  Dif- 
ference therein  between  Per- 
fonal  Legacies  and  Charges 
on  Lands.  23 

%,  Condition  fubfequent,  be- 
coming impoflibie,  to  be  dif- 
penfcd  with.  37 

Confent, 

A  Legacy  with  Provifo  that  the 
Party  marry  with  the  Confent 


of  A,  and  B.  and  in  Default 
limited  over  to  another;  B, 
dies,  and  the  Legatee  marries 
without  the  Conlent  of  A.  the 
Confent  being  joint,  and  be- 
come impoflible,  the  Condi- 
tion difpenfed  with. 

Pages  23,  37 

Conjideration, 

A  Matter  not  compellable  to  be 
done  may  be  a  good  Con- 
fideration.  10 

Contempt.     See  Anfwer. 

Contribution. 

If  one  who  confefles  a  Judgment 
aliens  Part  of  his  Land,  and 
the  Reft  dcfcends,  the  Heir 
(hall  not  have  Contribution 
againft  the  Purchafer.  3 

Covenant. 

Whether  a  Court  of  Equity  will 
decree  a  Specific  Performance 
of  a  voluntary  Covenant.      9 

Creditors. 

The  Aflignee  of  an  Obligee  is 
not  a  Ct editor  that  can  take 
out  a  Commiflion  of  Bank- 
ruptcy. 6 

Debts.     See  Bankruptcy^  Baron 
and  Feme. 

Depqfition. 

Upon  an  Affidavit  of  a  Witnefs, 
that  the  Examiner  had  mif- 
taken    him,    his    Depoiition 

amended 


in  the  Chancery  Cafes. 


amended  on  Examination  in 
Court.  Page  %$ 

Dennfe. 

s.  A  Dcvife  of  loo/.  per  Ann. 
for  five  Years,  to  commence 
from  the  Devifee's  Marriage, 
with  the  Confent  of  the 
Executors,  and  no  Devife 
over.  This  not  a  Reftriflion 
in  Terrorem  only,  but  a  Con- 
dition Precedent  not  to  be 
difpenfed  with.  i 

a.  Devife  to  the  Wife  of  Lands, 
&c.  to  be  difpofcd  of  amongft 
the  Tcftator^  Children,  the 
Wife  has  a  Fee.  6 

3.  Devife  in  Tail,  Remainder 
for  Life,  Remainder  in  four 
Parts  to  four  Perfons  fcpa- 
rately,  their  Heirs  and  Af- 
figns|  and  in  Cale  any  of 
them  fliould  die  before  the 
Eftate  (hould  devolve,  the 
fourth  Part,  which  the  Per- 
fon  dying  would  have  been 
intitled  to,  if  living,  to  be 
conveyed  to  his  Heirs.  One 
of  them,  before  any  of  the 
Contingencies  happened,  by 
Will  charged  his  fourth  Part, 
when  it  mould  come  to  his 
Heir,  with  Payment  of  a 
Sum  of  Money.  This  deem- 
ed a  vefted  Remainder,  the 
Heir  not  a  Purchafor,  and 
the  Money  decreed  to  be 
raifed.  7 

4.  Devife  of  50oil  out  of  cer- 
tain Lands,  with  Provifo, 
that  the  Devifce  married  with 
the  Confent  of,  &c^  this 
being  a  Condition  precedent 


annexed  to  a  Real  Eftate, 
and  not  performed,  the  Le- 
gacy is  forfeited.        Page  23 

5.  Devife  of  a  Term  to  a  Feme 
and  her  Iflue  upon  a  Con- 
tingency, and  (he  dies  before 
the  Contingency  happens, 
her  Reprefentative  and  not 
her  Iflue,  ihall  have  the 
Term.  26 

6.  A  Devife  of  money  to  be 
laid  out  in  Lands,  to  be 
fettled  to  the  VCc  of  the 
Teftator's  Son  for  Life  fans 
Wap^  Remainder  to  Truf- 
tees  to  preferve  Contingent 
Remainders,  Remainder  to 
the  Heirs  of  the  Body  of  the 
Son,  Remainder  over,  Re- 
mainder to  the  Teftator*s 
right  Heirs,  with  Power  for 
the  Son  to  make  a  Jointure  ; 
the  Words,  Hetrs  of  the 
Bodyy  are  Words  of  Pur- 
chafe,  and  not  of  Limita- 
tion, and  a  ftri^t  Settlement 
decreed.  27 

7.  Devife  of  a  Charity  to 
Truftees,  the  Truftees  die 
in  the  Life-time  of  the 
Ttftator  ^  tho'  it  be  a  lapfed 
Legacy  in  Law,  it  b  fub- 
fiftmg  in  Equity.  34 

S.  A  Devife  not  to  be  conftrued 
a  Satisfaction  but  when  it 
is  of  the  fame  nature  with 
the  thing  to  be  performed ; 
not  Money  inftead  of  Land, 
nor  'vice  'verfa,  nor  Copy- 
hold inftead  of  Freehold; 
and  must  be  a  compleat  Sa- 
tisfaClion,  otherwife  to  be 
looked  on  as  a  Bounty.      36 

9.  A 
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9.  A  Devife  of  a  Rtfiduum^ 
with  Provifo  that  the  Devi- 
fee  marry  with  the  Confcnt 
of  A,  and  B.  aliter  devifed 
over ;  if  A,  die,  the  Devifee 
may  marry  without  the  Con- 
fent  of  B.  Pages  23,  37 

DoiAfir, 

A  Bond  before  Marriage  to 
fettle  Lands  of  a  certain 
Value  on  the  Feme  for  Life 
for  her  Maintenance  if  (he 
furvived  her  Husband.  De- 
creed to  be  in  Bar  of  Dower. 

Executor. 

Where  the  Executor,  and  not 
the  next  of  Kin,  (hall  have 
the  (hares  of  Legatees  dying 
in  the  Life-time  of  the  Tel- 
tator.  1 1 

Guardian, 

Direaed  by  Will,  that  if  the 
Wife  marry  before  the  Son 
attain  Twenty-one,  that  the 
Uncle  be  Guardian  and  Ex- 
ecutor; the  Wife  dies,  the 
Son  being  under  Age,  whe- 
ther the  Uncle,  or  next  of 
Kin,  who  cannot  inherit, 
(hall  be  Guardian.  16 

Heir. 

Conufor  of  a  Judgment  aliens 
Part  of  his  Land,  (the  Pur- 
chafor  having  no  Notice) 
and  the  other  Part  defcends, 
the  Heir  (hall  not  have  Con- 


tribution   againft    the    Pur- 
chafor.  Page  3 

Infant, 

Where  the  legal  Eftate  is  in 
Truftees,  and  not  in  the  In- 
fant, and  an  Execution  of 
the  Truft  is  to  be  direaed, 
there  is  no  Occailon  for  a 
Day  to  be  given  to  the  In- 
fant. 8 

Injun^ion. 

!•  If  a  Declaration  bedelivered, 
the  Party  may  proceed  to 
Judgment,  the  Injun£lion 
only  (laying  the  Execution  $ 
but  if  no  Declaration  be  de- 
livered, all  Proceedings  at 
Law  are  ftayed.  17 

a.  Injunction  for  want  of  an 
Anfwer  difchar?ed,  becaufe 
the  Plaintiff  had  kept  it  fe- 
veral  Months,  and  not  ferved 
it  till  after  the  Anfwer  came 


m. 


43 


Intereft.     See  Legacy^  Portions, 

Legacy.     See  Charity,  fTill, 

1.  Three  feveral  Sums  to  three 
Infants  payable  at  Twenty- 
one,  and  if^  either  died  before 
Twenty-one,  his  Legacy  to 

fo  to  the  Survivors ;  one 
ied  in  the  Life-time  of  the 
Te(btor.  This  is  not  a 
lapfcd  Legacy,  but  to  go  to 
the  furviving  Legatees  with 
intereft  from  the  Death  of 
the  Teftator.  11 

2.  A 


in  the  Chancery  Cafes. 


ft.  A  Legacy  to  be  raifed  out 
of  a  Real  Eftate,  and  pay- 
able at  Twenty-one,  the 
Legatee  dies  under  Age, 
this  Leeacy  to  be  merged 
for  the  Benefit  of  the  Heir  ; 
but  if  to  be  raifed  out  of  a 
Perfonal  Eftate,  it  (hall  go 
to  the  Legatee's  Reprcfcn- 
tative.  Page  25 

Limitation, 

1.  Limitation  over  of  a  Chat- 
tel Perfonal  void  where  the 
Property  is  veiled,  and  not 
the  Ufe  only.  1 3 

2.  Limitation  of  a  Term,  after 
a  particular  dying  feifed 
without  Iflue,  good  by  way 
of  Executory  Devifc,  tho' 
void  as  a  Remainder.  26 

Mortgage. 

1.  A  Mortgage  of  Lands  in 
MidMefex  duly  regiftred,  a 
fecond  Mortgage  to  another 
alfo  duly  regiftred ;  the 
firft  Mortgagee  lends  a  fur- 
ther Sum  without  Notice, 
the  Regiftring  the  fecond 
Mortgage  not  a  conftru^live 
Notice  to  gain  Payment  prior 
to  the  fecond  Sum  lent  by  the 
firft  Mortgagee.  5 

2.  When  a  hrft  Mortgagee 
after  a  fecond  Mortgage  to 
another,  advances  a  further 
Sum  without  Notice,  he 
fhall  be  paid  bis  whole 
Money  in  the  iirft  place.       6 

3.  A  Remainder  Man  in  Pof- 
feflion  covenants  to  pay  off 
an    old     Mortgage    on    the  1 


G 


PremifTes,  and  dies,  his  Per- 
fonal Eftate  not  liable  to 
the  Mortgage,  but  the  Eftate 
in  the  Hands  of  the  next  in 
Remainder.  Page  19 

I^otice,     See  Mortgage. 

Portions, 

1.  A  Term  of  Years  limited  in 
Remainder  after  the  Death 
of  the  Father  and  Mother 
without  Iflue  Male,  in  Truft 
for  raifmg  Daughters  Por- 
tions, payable  at  Twenty- 
one,  or  Marriage,  with  In- 
tereft  for  their  Maintenance 
from  the  Death  of  the  Fa- 
ther or  Mother,  which  (hould 
firft  happen,  until  the  Por- 
tions became  payable.  The 
Mother  dies,  leaving  Iflue 
Male ;  after  the  Iflue  Male 
die,  the  Term  ftiall  be  fold 
in  the  Life-time  of  the  Father 
for  raifmg  the  Daughters 
Portions,  with  Intereft  from 
the  Death  of  the  IflTue  Male, 
not  from  the  Death  of  the 
Mother.  2 

2.  Of  raifmg  Portions  by  Sale 
or  Mortgage  when  no  Time 
limited.  18 

3.  Portions  to  be  raifed  out 
of  Lands  are  not  vefted  till 
payable  j  aliter  of  Perfonals, 
there  upon  the  Death  of  the 
Party  intitled  the  Intereft  is 
tranimiffible  to  the  Reprefcn- 
tative.  41 

Regiftring  Deedt  in  Middlefex. 
See  Mortgage. 

RemainJir. 
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KematHder, 

A  Remainder  to  veft  upon  a 
Contingency  may  before  the 
Contingency  happens  be 
charged  by  Will  with  the 
Payment  ot  Money.     Page  7 

Satisjadion* 

Where  a  Devife  (hall  be  deemed 
a  Satisfaction  for  a  Debt. 
See  Drvift  8. 

StqueftroHom*    See  Anpwer, 

Statute. 

Declaratory  Claufes  may  be 
perpetual  tho'  the  Aa  be 
expired.  7 

Superftitious  Ufes, 

A  Devife  of  a  Charity  for  en- 
courajging  Nonconforming 
Minifteni  not  a  Superftitious 
Ufe  within  Statute  i  Ed.  6. 
ck,  14.  34 

Term. 

1 .  A  Term  limited  in  Remain- 
der after  the  Father's  Death, 
upon  a  Contingency.  In 
Truft  for  raifing  Daughters 
Portions  at  a  Particular  Age 
or  Marriage  \  if  the  Con- 
tingency happens,  and  the 
Daughters  attain  the  Age, 
or  be  married,  the  Portions 


may  be  raifed  by  Sale  of  the 
Term  in  the  Fathers  Life- 
time. Pt^e  2 

a.  Limitation  of  a  Term  where 

food   by  way  of  Executory 
devife,  tho'  void  as  a  Re- 
mainder. 26 

3.  A  Term  limited  to  a  Woman 
and  her  liTue,  upon  a  Con- 
tingency ;  Legatee  dies  before 
the  Contingency  happens,  her 
Reprefentative,  and  not  her 
Iflfue,  fliall  have  the  Term. 

26 

Foluntary  Settlement, 

If  the  Conufor  of  a  Judgment 
fells  Part  of  his  Lands,  and 
makes  a  voluntary  Settlement 
of  the  other  Part,  the  Lands 
fo  fettled  may  be  extended, 
and  the  Party  claiming  by 
fuch  voluntary  Settlement 
(hall  not  have  Contribution 
againft  the  Purchafer.  3 

mils.     See  Denjtfe,  Legacy, 

1.  The  Intereft  and  Profit  of 
the  Perfonal  Eftate  given  to 
the  Wife  (who  is  made  Exe- 
cutrix) for  Life,  then  to 
be  divided  between  four 
Perfons,  two  die  in  the  Life- 
time of  the  Tcftator,  their 
Moiety  belongs  to  the  Exe- 
cutrix, and  is  not  diftribu- 
tive  according  to  the  Statute. 

X  X 

2.  The   Conftru6lion   of    Wills 

muft 


in  the  Chancery  Cafes. 


muft  be  governed  by  the 
Intent  of  the  Party,  conflf- 
tent  with  the  Rules  of  Law . 

Page  30 
In  what  Cafes  the  Rules  of 
Law  over-rule  the  Intention 
of  the  Party.  31 


4.  What  Words  in  a  Will  fliall 
charge  a  Freehold  Eftate  with 
the  Payment  of  Simplc-Con- 
traA  Debts.  Page  39 


♦^^*  The  pagination  refers  to  the  Second  Edition  {i7i^)^preferved 
in  the  margin  of  this  Edition, 


FINIS. 


G   1 


Cafes 


Cafes  in  the  Kings  Bench,  &c.       (57.J 

Lloyd  ver/us  Jones,  Hill.  5  Geo.  II. 
1731.     C.B. 

jcCTION   for  Words   in    C.    B.  Aaionfor 
9     Declaration  fcts  forth,  that  the  IVordi. 
S     Plaintiff  was  fworn  an  Attomev 
S     in  the  Common  Pleas  accora- 
3     ing  to  the  late  Ail  of  Parlia- 
ment,   and     that    being    well 
qualified  for  a    Solicitor  in  Chancery^  he  en- 
deavoured to  get  himfelf  admitted,  but  that 
the    Defendant    having   fpoken    falfe,   fcan- 
dalous  and  malicious  Words  of  him,  vi%,  that 
he  eould  prove  him  guilty  of  Perjury  and  For- 
gery, and  he  deferved  to  be  tran/ported  \  he  was 
by  reafon  of  this  AfperTion  refufed  to  be  ad- 
mitted, iJc.  for  which  he  brought  his  A£lion, 
and  Verdifl  pro  ^er' ;  upon  which  a  Writ  of 
Error  ii  brought. 

Mr.  S.  Counfel  argued  for  Plaintiff  in 
Error,  that  where  a  Perfon  is  charged  with 
feveral  Fafls  in  a  Declaration,  and  intire 
Damaget  are  given  upon  the  whole,  if  it  ap- 
pears upon  the  Record  that  fome  of  the  Fai^s 
are  not  ailionable,  the  'Judgmtnt  is  erroneous  ; 
in  this  Cafe  there  are  Words  in  the  Declara- 
tion 


86    Cafes  in  B.  R.  &c.  5  Geo.  II. 

tion  that  are  not  a^lionable^  viz,  Tou  deferve  to 
he  tranfported.  To  fay  a  Man  deferves  to  be 
tranfported  is  not  ad^ionable.  Teh.  10  (!f  34. 
Thou  art  a  perjured  Knave,  and  that  will  be 
proved  by  a  Stake  that  (lands  between  the 
Ground  of  7.  S.  and  y,  D,  and  adjudged  not 
adionable,  for  tho'  the  firft  Words  are  a£tion- 
able,  yet  they  are  fo  qualified  by  iht  fubfequent 
Words^  that  an  Adion  will  not  lie.  Poph. 
210. 

Mr.  D.  Counfel  conf :  In  this  Cafe  there 
zcefpecial  Damages  laid  in  the  Declaration^  fo 
that  provided  the  Words  were  not  actionable 
in  themfelves,  yet  an  ASfion  will  lie  for  the 
fpecial  Damages  \  but  admitting  fpeciaJ  Dam- 
ages had  not  been  aliedged,  yet  the  Words 
are  aAionable  in  themfelves.  Perhaps  where 
the  Words  are  general,  without  any  Charge, 
as  you  deferve  to  be  hanged,  tranfported,  &c. 
an  A6lion  will  not  lie  ;  but  it  is  otherwjfe 
when  there  is  a  pofitive  Charge. 

Per  Cuf^  :  judgment  muft  he  affirmed  \  the 
Words  are  not  onlv  actionable  in  themfelves, 
but  here  are  fpecial  Damages  aliedged^  and  we 
will  not  take  it,  that  SatisfeCtion  is  made  for 
the  fpecial  Damage. 


(*^®-)         King  verjus  Powncll,  5  Geo.  II.  5.  R. 


Information 
mtyved  upon 
the  libellous 
Matter, 


jNformation  was  moved  for  againft  the  De- 
*  fendant  for  fending  the  Profecutor  a  Letter 
wherein  were  thefe  Words,  viz,  Tou  are  a 
Scoundrel^  and  defrauded  the  King  of  his  Duty^ 
I  will  prick  you  to  the  Hearty  and  call  you  to  an 

Account, 


Cafes  in  B.  R.  &c.  5  Geo.  II.    87 

Account.  The  original  Motion  was  made 
upon  the  Foot  of  a  Challenge^  but  the  Court 
inclining  to  think  the  Words  did  not  im- 
port a  Challenge,  Information  was  moved  for 
upon  the  Libellous  Matter,  vi%.  Ton  are  a 
Scoundrel^  Vc. 

Cur*  :  The  Words  do  not  import  a  Chal- 
lenge 9  but  to  call  a  Man  a  Scoundrel,  and  to 
refle£l  upon  him  in  the  Execution  of  his 
Office,  is  Matter  of  a  libellous  Nature,  and 
defer ves  to  be  punilhed  hy  Information,  In 
Bamardifions  Cafe,  Trin,  5.  Geo,  2.  Informa- 
tion was  granted  for  fending  a  Letter  to  B. 
wherein  were  thefe  Words,  Tou  are  a  rafcally 
Fellow  and  a  Tom  Fooly  you  had  better  have  held 
your  Tongue  ;  but  B.  was  Lord  of  a  Manor, 
and  this  Letter  was  wrote  to  him  by  a  Copy- 
holder. TTie  Court  inlarged  the  Rule^  viz.  to 
Jhew  Caufe  why  an  Information  Jhould  not  go  for 
the  Libel.  Note  ;  This  was  afterwards  re- 
ferred by  Rule  of  Court. 


Perry  verfus  Curtefan,  Hill.   5  Geo.  IL 

B.  R. 

ACTION,  isTc.  Defendant  pleaded  a  Jham  Sham  Plea, 
Plea^  to  which  the  Plaintiff  demurred,  P"  Cur'  1  To 
and  gave  the  Defendant  the  common  Rule,  to  ^pig^^h^ 
join  in  Demurrer  within  four  Days'y    before  iu^/l  ahUe  by, 
the   Expiration  of   the  Rule,    the   Plaintiff 
moved  that  Defendant  Jhould  plead  fuch  a  Plea 
as  he  would  abide  by  \  this  was  oppofed,  and 
iiififted   upon,   that  the    Plaintiff  could    not 

make 
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make  fuch  a  Motion  which  was  contra  to  his 
own  Rule,  which  gave  the  Defendant  /bur 
Days  Time  to  join  in  Demurrer ;  there  never 
was  fuch  a  Motion  made  before. 

Cur^ :  There  can  he  no  Inconvenience  in  the 
Motion ;  on  the  other  Handy  it  looks  like  a 
Trick  of  the  Defendants  to  get  over  the  Term  ; 
if  the  Demurrer  flandsy  the  Defendant  will 
have  the  Benefit  by  it ;  if  over-ruled^  it  is  rea-- 
finable  the  Defendant  Jhould  plead  fuch  a  Plea 
as  he  willfland  by^  and  then  Trial  may  be  had 
within  Term.  And  per  Cur* :  The  Defendant 
Jhall  either  Jland  by  his  Demurrer^  or  plead  fuch 
a  Plea  as  he  will  abide  by. 


(59.)  Catherold  ver/us  Cooper  fef  al\  Hill. 

5  Geo.  II.  B.  R. 


Treble  Cop 
prayed. 


TN  an  Adion  of  ^fe  Imprifonment  againft 
'■•  the  Defendant  W  aPy  Commiifioners  of 
the  Turnpike,  Plaintiff  was  non-fuited,  and 
now  the  Defendants  came  and  prayed  treble 
Cofts  according  to  12  Geo.  i. 

Mr.  F,  Counfel :  This  Motion  is  now  im- 
proper, the  Defendants  fhould  have  prayed  it 
at  the  Trial ;  in  fome  Cafes  the  Ad  direds 
there  muft  be  the  fudges  Certificate^  but  there 
is  no  fuch  Provifion  in  this  Aft.  To  grant 
this  Motion  would  be  to  determine  this  Matter 
upon  Affidavits  without  giving  the  Plaintiff' an 
Opportunity  to  controvert  the  FaSis,  The 
Court  held,  from  the  Nature  of  the  Thing, 
that  the  Defendants  fiiould  have  prayed  treble 

Cofts 
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Co^s  at  the  Trial ;  but  only  made  a  Rule  to 
jhew  Caufe.  Vide  poft.  the  Cafe  of  Devenijh 
verfus  Burton^  Hill.  7  Geo.  2.  Double  Cojls 
granted  upon  Motion  \  per  Cur'. 


Minor  verfus  Wilfon,  Hill.  5  Geo.  II. 

B.  R. 

A  Writ  of  Enquiry  was  made  returnable  a  Error. 
-^^  Sunday^  and  was  executed  u[K)n  the  Afon- 
day  following ;  and  this  was  aiSgned  for  Error y 
and  the  Judgment  reverfed.  So  determined 
Trih.  3  Geo.  2.  Peach  verfus  Pa/call,  Vide  2 
SaUt.  626.  Harvy  verfus  Broad  \  ibid. 
Davies  verfus  Salter.  A  Writ  of  Enquiry 
was  returnable  Tres.  Trin.  which  was  Sun- 
day, and  the  writ  was  executed  on  the  14th 
which  was  Monday  ;  and  upon  Error  being 
brought,  Judgment  was  reverfed.     Fide  pojl. 


At  the  Sittings  in  C.  B.  at  Guild-hall 
coram  Robert  Eyre  Milite,  inter  Beck 
and  Timbrell,  5  Geo.  II. 

Action  for 

A  CTION  for  Goods   fold   and  delivered,  ^£1'^.^"^ 
'^^     &c.  the  Defendant,  in  Difcharge  of  the  Defendant 
Debt,  ofFered  to  give  in  Evidence  a  Bond  for        (60.) 
Performance  of  Covenants^  and  relied  upon  the  offered  a  Bond 
2  Geo.  2.  c.  22.     Sed  per  E.  C.  J.     This  ^^l^T 
Statute  does  not  extend  to  Debts  of  that  Nature ^  Covenants  in 

ViZ.   E*vidence. 
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viz.  to  Bonds  for  Performance  of  Covenants 
upon  Condition,  ^c,  but  only  to  mutual  Pro- 
mifes  upon  Jimple  ContraSf^  or  to  Dabts  upon 
Bond  for  Money  ahfolutely  ;  for  the  A^i  does  not 
intend  that  the  Penalty  Jhall  he  given  in  Evi^ 
dencey  but  the  Principal  only^  with  the  Interejl 
which  is  legally  due  upon  fuch  Bonds,  Vide 
Stat,  2.  Geo.  2.  c.  22.  ad  pedem.  Vide  po/i. 
Bank  of  England  verfus  Morice^  faid  there, 
Penalty  was  the  Debt  in  Law. 


Perry  £5?  aV  verfus  Trefufis,  Term. 
Pafch.  5  Geo.  II.  B.  R. 


Motion  to  fet 
afide  a  Writ 
of  Enquiry. 


M 


R.  F.  Counfel  moved  to  fet  afide  a  Writ 
of  Enquiry.  Action  in  B.  R.  upon  a 
Hated  Account,  and  Judgment  pro  ^er*. 
On  the  Sth  of  February  the  Plaintiff  gave 
Notice  to  have  a  Writ  of  Enquiry  executed 
on  the  ijth  before  the  Sheriffs  between  the 
Hours  of  eleven  and  twehe^  but  before  that 
Time  applied  to  B,  R,  to  have  the  Writ  exe- 
cuted before  the  Lord  Chief  Juftice  at  the 
Sittings  after  Term  ;  and  obtained  a  Rule  to 
Jhew  Caufe  the  next  Day  ;  the  Day  following  at 
two  a  Clock  the  Plaintiff  ferved  Defendant 
with  the  Rukj  but  the  Defendant^  not  having 
fufficient  Time  to  Jhew  Caufe  ^  fuffered  the  Rule  to 
be  made  abfohite^  without  making  any  Defence. 
The  Sittings  began  15/A  of  February  ^  andf  were 
adjourned  to  the  22^,  when  the  Writ  (De- 
fendant not  appearing)  was  executed  before 
the  Lord  Chief  Juftice   ex  parte.      Mr.   F. 

Counfel 
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Counfel  infifted  upon  two  Things,  ly?,  That 
the  Rule  to^  have  the  Writ  executed  before 
bis  Lord  (hip  was  gained  by  Surprife^  De- 
fendant not  having  fufiicient  Time  to  make 
his  Defence  and  (hew  Caufe,  Rule  being  ferved 
upon  him  only  at  2  a  Clock  on  the  fame  Day 
it  was  made  ahfolute.  *^dly^  That  altho'  the 
firft  Notice,  to  nave  the  Writ  executed  before 
the  Sheriff,  was  regular,  yet  the  making  Appli- 
cation to  the  Court  to  have  it  executed  before 
his  Lordfhip,  was  a  Waiver  of  the  Notice^  and 
thztfrejh  Notice  ought  to  have  been  given  ;  for 
in  all  Cafes  upon  Executions,  upon  Writs  of 
Enquiry,  eight  Days  Notice  is  necejfary^  and 
this  Notice  muft  be  exclufive  of  one  of  the 
Days^  and  inclufrue  of  the  other  \  whereas  in 
the  prefent  Cafe,  from  the  Time  of  ferving 
the  Rule,  both  the  Days  are  inchtfiue^  and  fo 
the  Notice  irregular. 

To  this  it  was  anfwered  and  refolved  per  (®^') 
Cur'  :  That  the  firji  Notice  of  executing  the 
Writ  of  Enquiry  before  the  Sheriff  being 
regular^  the  Application  to  the  Court  was  no 
Waiver  of  the  Notice  ;  nor  was  it  necejfary  to 
give  frejh  Notice^  or  appoint  any  particular 
Hour  for  the  executing  it ;  the  Court  in  thefe 
Cafes  take  their  own  Time,  and  execute  it 
when  they  think  proper  within  the  Sittings. 
This  can  be  no  Surprize  upon  the  Defendant, 
he  having  had  regular  Notice  of  executing  the 
Writ  before  the  Sheriff:  and  he  Ukewife  had 
Notice  before  the  Motion^  that  the  Court  would 
be  moved  to  have  it  executed  before  his  Lord/hip  ; 
fo  that  altho'  the  Rule  was  only  ferved  upon 
the  Defendant  at  two  a  Clock,  being  the  Day 

the 
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the  Rule  was  made  abiblute,  yet  it  could  be  no 
Surprize^  hecaufe  he  had  Time  before  the  Ser^ 
vice  of  the  RuUy  andfufficient  Notice  to  prepare 
himfelf  to  Jhew  Caufe. 


Anonymus,  Term.  Pafch.  5  Geo.  II. 

1732.  B.  R. 


General  Rule 
of  Court. 


T}ER  Cur':  The  Court  made  a  general 
^  Rule,  viz.  That  where  any  Perfon  moves 
for  an  Information^  and  has  a  Rule  nifi,  if 
upon  jewing  Caujiy  that  Rule  is  difchargedj 
the  Party  who  made  the  Motion ^a II pay  C^s  : 
Note  ;  This  Rule  was  never  ^iSfly  followed^ 
but  always  held  difcretionary. 


Lampen  ^WHatch^  Pafch.  5  Geo.  11. 

B.  R. 


Action  for 
IVords  ; 
Jtui^ment  by 
Default. 


ACTION  /"^r  Wm-dsi  Judgment  by  Z>e- 
'^^  fault;  tVrit  of  Enquiry  executed;  los. 
Damages  given^  and  13I.  Cofls  de  incremento  ; 
whereas  by  7.1  Jac.  I.  c.  1 6  there  Jhall  be  no 
more  Cofls  than  Damages^  when  the  Damages 
are  under  40S.  Plaintiff  moved  that  the  Judg- 
ment might  be  reverfed  for  this  Error.  The 
Defendant  prayed  it  might  be  reverfed  in  Part 
only ;  viz.  as  to  Co/is j  but  that  it  might  ftand 
as  to  the  Damages. 

Sed 
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Sed  per  Cur* :  The  yudgment  is  intire^  and 
mujl  he  reverfed  in  toto. 

Knock  ver.  Wilkins,  Pafch.  5.  Geo.  II.        (ea.) 

B.  R. 

ACTION  of  Aflault  and  Battery ;  Plain-  ^Jault  and 
tifF  gave  Notice  of  Trial  but  did  not  ^^''^• 
proceed  ;  Cofts  were  taxed  by  the  Mafter, 
and  before  Payment  the  Plaintiff  brought  a 
frejh  Action,  Mr.  H.  Counfel  moved  that  all 
Proceedings  might  bejiaid  till  the  Plaintiff  had 
paid  the  Cofts  of  the  first  ASiion. 

Cur' ;  You  may  have  an  Attachment  for  the 
Contempt^  but  we  never  stop  Proceedings  in  these 
Cafes^  except  in  ©(fCtmmt. 

Whithall  verjus  Sir  Geo.  Saunders  l^  al\ 
Pafch.  5  Geo.  IL  B.  R. 

jN  a  Trial  at  Bar  in  B.   R.  upon  an  Iflue  E<vidence  of 

-*     directed  out  of  Chancery,  to  find  who  was  If^ifi  denied. 

Heir  to  Sir  Thomas  Coleby  deceafed ;   A.  B.  ^^^^'^  ^^^ 

being  fworn,  it  was  objefted  there,  (he  could  ™*f*^  . 

P  T^   '  X  •      !_•    /^     r     t  I        might  recefvi 

not  be  an  Evidence  m  this  Caule,  because  her  Advantage 
Huflfand  had  already  received  a  Bond  of  30  1.  thereby. 
and  was  to  be  paid  10  1.  more^  if  the  Determina^ 
tion  of  that  Caufe  went  in  Favour  of  the  Party 
who  had  fummoned  him  to  give  in  Evidence, 
The  Court  doubted,  whether  this  was  a  fuffi- 
cient  Objedion  to  deftroy  her  Teftimony ; 
and  the  Cam*  Scai^  beine  at  that  Time  fitting, 
Mr.  Justice  L.  being  the  puifne  fudge ^  went 

up 
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up  into  the  Exchequer  Court  to  ask  the 
Opinions  of  the  Barons  in  this  Point  of  Evi- 
dence ;  who  were  all  unanimous  of  Opinion, 
that  Jhe  could  not  he  examined  as  a  fVitneJs ; 
and  accordingly  fihe  was  put  by,  and  her 
Evidence  rejected. 

Petty  verfus  Hutty,  Pasch.  5  Geo.  II. 

B.  R. 

Motion  to  A   ^^^*   ^^*  being  brought  to  revive  a  Writ 

quaflithelVrii^  '^^  of  Error  upon  a  Judgment  in  the 
Ucmife  not  re-  Marjhalfea  Court ;  Mr.  P.  Counfel,  moved 
turnableat  a  ^o  quafli  the  Writ,  becaufe  it  was  not  made 
cer  am    ay,     returnable  at  a  Day  certain^  and  cited  the  Cafe 

of  Eden  verfus  ^//fc,  Pafch.  12.  Geo.  I.  Sci' 
Fac'  to  revive  a  Writ  of  Error  upon  a  ^Judgment 
in  C,  B.  and  the  Sep  Fac^  was  quaihed  upon 
Motion ;  because  not  returnable  at  a  Day 
certain, 
(63.)  To  this  it  was  anfwered  by  Mr.  M,  Counfel, 

that  when  the  Proceedings  are  by  Procefs  upon 
Bill  of  Middlefex^  the  Writ  is  always  made 
returnable  upon  a  Day  certain,  and  therefore 
the  Sc?  Fac*  muft  purfue  the  original  Procefs : 
and  this  was  the  Reafon,  that  in  the  Cafe  of 
Eden  verfus  TVills  the  Sci'  Fac'  was  quajhed; 
but  the  Pradlice  of  Proceedings  in  the  Mar-- 
Jhalfea  and  other  inferior  Courts  is  otherwife ; 
the  Writ  there  is  always  returnable  generally 
at  the  next  Court;  and  the  Scire  Facias  in 
this  Cafe  purfues  the  original  Procefs,  which  is 
fufficient.  And  the  Court  for  this  Reafon  held 
the  Sc?  Fac*  well  enough. 

The 
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The  King  ver/us  Walbourne,  Pafch. 
5  Geo.  II.  B.  R. 

V^R.  jf.  Counfel,  moved  for  an  Information   Motion  fir  an 
^^     for    not   repairing    the    Highway ;    an  Jj^fi^^^tton 
Indiftment  had  been  brought,  but  the  Grand  ;^^7//^-T 
Jury  refufed  to  find  it  \  and  an  Affidavit  being  ^^jay, 
made  of  this  Matter,  and  that  the  Way  was 
founderous  and  out  of   Repair.     The  Court 
made  a  Rule  to  Jhew  Caufe. 


Billingfley  verjus  Trapps,  Pafch. 
5  Geo.  II.  B.  R. 

TTPON    a  /pedal    Capias    the    Defendant   Upon  aj)>ecial 
^      craved  Oyer  of  the  Original^  which  was   Capi-js  tAe 

tejled  in  the  Vacation^  whereas  the  fpecial  Capias   ^'>«^^»' 
t         cv  n     1     er*  >•  l/-w--i-     cra'ved  Oyer 

bore  Te/te  the  Term  preceding ;  the  Origmal  is   of  the 

the  firft  Procefs  that  ought  to  iflue  out,  and  Original. 
is  what  warrants  the  Proceedings  upon  the 
Capias  ;  fo  that  it  is  repugnant  that  the  Capias 
(hould  bear  Te^e  precedent  to  the  Original^  and 
for  this  Reafon  Mr.  S.  Counfel  moved,  that 
the  Plaintiff  might  give  Oyer  offuch  an  Origi- 
nal as  could  warrant  the  Proceedings  upon  the 
Capias^  and  that  the  Defendant  might  have 
four  Days  Time  to  plead, 

Mr.  F.  Counfel  anfwered,  that  the  Capias 
was  only  to  bring  the  Party  into  Court,  and 
that  after  Appearance  it  was  oi  no  further  Ufe^ 
but  was  out  of  the  Queftion  ;  that  from  the 

Neceffity 
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Ncceffity  of  the  Thing,  the  Capias  muft  in 
this  Cafe  be  tefted  before  the  Original,  jfn 
Original^  thd'  it  be  taken  out  in  the  Vacation, 
yet  bears  tejie  from  that  Time  only  ;  hut  it  is 
otherwife  in  a  Capias,  which  only  can  IJfue  out 
in  Term-time;  and  therefore,  from  the  Neceffity 
of  the  Thing,  muft  bear  Te/ie^  (when  it  is 
(64.)  taken  out  in  the  Vacation,)  as  if  it  had  iflued 
the  Term  preceding;  and  cited  the  Cafe  of 
Andrews  and  Dingley^  Trin,  3  Geo.  2.  B,  R. 
which  was  this :  The  Caufe  of  AAion  arofe 
in  Vacation^  the  Plaintiff  took  out  a  fpecial 
Capias^  which  was  tefted  the  preceding  Term ; 
and  upon  Motion  to  quafh  this  Writ,  the 
Court  adjudged  the  Writ  to  be  well  enough  ; 
otherwife  the  Plaintiff  muft  have  ftayed  till 
the  Term  following,  which  would  be  incon- 
venient, for  the  Defendant  might  in  the 
Interim  move  off. 

The  Court  refufed  to  do  any  Thing  in  the 
prefent  Cafe  ;  and  faid^  if  the  Plaintiff  was 
irregular^  the  Defendant  might  take  what  Ad- 
vantage of  it  he  thought  proper.  Vide  poft. 
Cafe  i6. 


Roberts  verfus  Holywell,  Pafch. 
5  Geo.  II.  B.  R. 


Motion  for fuU  jN  an  Acftion  for   TVords  the  Plaintiff  laid 

^^^»  ^^^  ^     fpecial  Damages  in  the  Declaration,  viz, 

Jhecial  ^^fi  ^f  Marriage ;  Verdi£f  for  Plaintiffs  and 

Damages  laid  20J.  Damages, 

in  the  De-  Mr.  G.  Counfel  moved  that  the  Plaintiff 

claration.  Height 
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might  have  her  full  Cofts ;  for  it  is  not  the 
Words^  hut  the  [fecial  Damages^  which  is  the 
Caufe  of  A£lion  in  this  Cafe  ;  and  so  it  is  held 
I  Salk,  206.  Browne  ver.  Gibbons^  Cro.  Car. 
140.  Lawyer,  Harwood, 

D.  Counfel  conf :  He  admitted  that  if  the 
Judgment  was  Right,  the  PlaintiiT  muft  have 
full  Cofts ;  but  he  moved  in  Arreft  of  Judg- 
ment, that  it  is  not  anv  where  alledged,  that 
the  Plaintiff  was  capable  of  contracting  Mar- 
riage at  the  Time  of  making  the  Promise; 
and  it  appears  by  the  Record,  (he  was  a 
Widow  at  the  Time  of  bringing  the  Adlion ; 
fo  it  may  be  that  at  the  Time  of  the  Promifejhe 
was  under  Coverture,  2d  Objeftion,  That 
there  is  no  Colloquium  of  Marriage  Jet  forth  ; 
and  a  Communication  of  Marriage  cannot  be 
intended,  and  therefore  fhe  does  not  appear  to 
have  any  Caufe  of  Adfion.  Cro.  Car,  322. 
Brian  verfus  Cockman^  i  Rol,  Rep,  79.  Sell 
verfus  Facy.     2  Bul/l,  %'jb. 

CuT^ :  There  is  a  Colloquium  of  Marriage 
fufficiently  fet  out  in  the  Declaration  ;  it  is  not 
necejfary  for  the  Plaintiff  to  alledge  Jhe  was 
capable  of  Marriage ;  if  it  was  otherwife^  the 
Defendant  might  have  proved  itj  and  that 
would  have  been  a  proper  Defence  at  the  Trial ; 
it  is  faid,  per  quod  Maritagium  amijity  which 
could  not  be,  had  fhe  not  been  capable  of 
Marriage;  and  the  Plaintiff  had  full  Cofts 
allowed. 


H  Billingfley 


(65.) 
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Billingfley  ver/us  Trappsj  5  Geo.  11. 
B.  R.  Fide  ante. 


PUa.  f  N  an  Adion    upon    the    Cafe    Defendant 

Motiofi  to/et  pleaded^  quod  petit  auditum  Breve  de  Capias^ 

it  aftdifor  and  then  alledges,  that  the  Capias  bore  Tcfte 
fi^ant  of  precedent  to  the  Original^  and  before  the  Caufe 

i^'fitdited  ^f^^'*^  accrued.  Mr.  F.  Counfel  moved  to 
by  the  Courts  f^^  ^fiAt  this  Plea,  because  there  was  no  Affin 
tvitkCofti,       davit  to  verify  it;    there  is  nothing  of  this 

appears  upon  Record^  it  is  Matter  of  Fad  only, 
and  there  ought  to  have  been  an  Affidavit, 
Per  Cur' :  The  Plea  muft  befet  aftde  with  Cofts. 


Throgmorton  ver/us  Smith,  5  Geo.  II. 

B.R. 

Ejectment.         ITJeament.      The    Lejfor  of  the    Plaintiff 

^^  being  an  Infant^  S,  Counfel  moved  that 
he  (hould  be  compelled  by  Rule  of  Court  to 
appoint  a  Leflee  who  might  be  refponjible  for 
the  Cojfsy  if  the  Plaintiff  was  nonfuited,  or  a 
Verdift  found  for  the  Defendant.  The  Leflbr 
is  an  Infant,  and  cannot  bind  himself  in  common 
Rule  i  it  is  reafonable  therefore  he  ihould  nomi- 
nate fuch  a  Lejfee  as  can.  In  the  Cafe  of  Noke 
and  Windham^  Pafch.  12  Geo.  I.  (2  Str.  694) 
the  Defendant  moved  for  a  Trial  at  Bar,  and  the 
LefTor  of  the  Plaintiff,  being  an  Infuit,  (hould 
appoint  fuch  a  Leffee  as  might  be  liable ;  and 
the  Court  made  a  Rule  accordingly.  In  an 
A£fion  ^i  tarn  the  Court  will  (lay  proceed- 
ings ////  it  appears  who  is  the  Profecutor  ;  and 

cited 
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cited  a  Cafe,  wherein  he  moved  to  have  Pro- 
ceedings ftayed  till  it  was  known  who  was  the 
Profecutor  \  and  it  being  alledged  that  the  Pro* 
fecutor  was  in  RuJJiay  thi  Court  made  a  RuUy 
that  all  Proceedings  Jhould  be  ftayed  till  the 
Profecutor  returned^  unlefs  he  mould  find  a 
fubftantial  Perfon  to  give  Security  for  Pay- 
ment of  Cofts,  if  the  Defendant  had  a  Verdidt. 
A.  Counfel  conf :  In  Ejediment  an  Infant 
may  make  a  Leafe.     2  £eon,  217.     3  Keb, 

?47.     And    if  Judgment    goes   againil  the 
laintiff,  a  common  Rule,  which  is  always 
given  in  thefe  Cafes,  will  bind  him. 

L.  Jufl.  In  the  Cafe  of  NoJte  and  Windham 
the  Court  held,  that  the  Infant  (hould  nomi- 
nate a  LelTee  who  fhould  be  refponfible  ;  and 
by  Confent  of  both  Parties  the  Father  of 
the  LefTee  was  appointed.  And  in  the  princi- 
pal Cafe  the  Court  now  made  the  fame  Rule,  (60.) 
vix.  That  the  Infant  Jhould  nominate  a  Lejfee 
who  might  be  refponfible. 

Upon  the  Day  of  ihewine  Caufe  the  Infant 
agreed  to  nominate  his  Mother  the  LefTee, 
who  entred  accordingly  into  the  common 
Rule  to  pay  Cofls,  CsTr, 


Cowcll  wr.  Waller,  Pafch.  5  Geo.  II. 
B.  R.  Vide  post. 

VyR.  M.  Counfel  moved  to  fhew  Caufe  why  Motion  to 
^^     an  Attachment  Jhould  not  go  againjl  the  -^f^'. 
Defendant  for  not  obeying  an  Award  which  had  'uuhmen^ 
been  a  Rule  of  Court.    And  his  Objection  was,  Jhould  not  go. 

H  2  that 
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that  there  was  no  Affidavit  made  to  verify  a 
Breach  of  the  Award;  in  the  Cafe  of  the  King 
and  Whitings  the  Court  would  not  fufFer  the 
Affirmation  of  a  ^aker  to  be  read  in  Court  j  in 
order  to  ground  an  Attachment  upon  it*  To 
this  it  was  anfwered,  there  the  Foundation  of 
the  Cafe  was  Criminal^  and  Raters  are  pre- 
cluded by  the  AH  to  give  Evidence  in  Criminal 
Cafes.  In  the  Cafe  of  one  Gafper^  an  Attach- 
ment was  grounded  upon  the  Affirmation  of  a 
Quaker;    vide  7  W  8  ^.  3.  r.  34.      Any 

8uaker,  who  (hall  be  required  on  any  lawful 
ccafion  to  take  an  Oath^  fhall,  inftead  of 
the  ufual  Form,  be   permitted    to  make  his 
folemn  Affirmation. 

The  Court  feemed  to  be  of  this    Opinion. 
But  the  Rule  was  enlarged* 


Mainard  verjus  Harvey,  5  Geo.  II. 
B.  R.  Fide  pofi. 

Scire  facias  to   ^CIRE    Facias    to    revive     a     Judgment; 

rrvi've  a  O     Defendant  pleaded,  that  the  PlaintifF  had 

already  executed  a  Ca*  Sa\  This  htingz  Jbam 
Plea  to  prevent  Execution^  the  Plaintiff  moved 
to  have  Oyer  of  the  Ca'  Sa',  and  cited  a  Cafe  in 
Carth.  453.     Shew  Caufe. 


Judgment, 


Judgment  in 
EjeBmeni ; 
Defendant 
brought 
Error. 


Davies  verjus  Stokes,  5  Geo.  11.  B.  R. 

Judgment  in  Ejedment ;  Defendant  brought 
Error.      F.    Counfel    moved,    that    he 
might  enter  into  further    Recognizance ;    an 

Affidavit 
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Affidavit  being  made  of  the  Value  of  the  EJiate^ 
and  likewife  that  he" might  find  other  Sureties^ 
he  himfelf  being  poor  and  infohent, 

Mr.  P.  Counfel:  Defendant  must  enter  (^"^O 
into  further  Recognizance  ;  but  the  Words  of 
the  Ad  are  exprefs,  that  the  Writ  shall  be 
allowed  upon  his  own  Security  ;  vide  16  faf  17 
Car.  2.  §  I,  3.  the  Words  are,  In  Writs  of 
Error  to  be  brought  upon  any  judgment  in 
Eje£fment^  no  Execution  Jhall  be  thereby  flayed^ 
unlefs  the  Plaintiff  in  Error  be  bound^  &c.  and 
fo  it  was  adjudged  Mich,  2  Geo.  i.  Bar  lace 
verfus  Baker.  And  of  this  Opinion  was  the 
Court.  But  Mr.  P.  Counfel  defired  Time 
to  anfuuer  the  Affidavit^  as  to  the  Value  of  the 
Eftate ;  and  a  Rule  was  made  accordingly. 

Moore  verfus  Ifles,  5  Geo.  II.  B.  R. 

A  CTION  of  Debt  upon  Bond  againft  an  ^^btftpon 
^     Heir,  who  pleaded  Infancy  in  iar,  and  ^%^,%, 
that  the  Parol  might  demur.  pleaded  In- 

Mr.  B.  Counfel  moved  to  fet  afide  this  Plea^  fancy  in  Bar. 
becaufe  it  was  not  verified  by  Affidavit.     But 
the  Court  denied  the  Motion^  and  faid  an  Affi- 
davit was  not  neceffiary. 

Mainard  verfus  Harvey,  5  Geo.  II. 
B.  R.  Vide  ante. 

Rule  toJhen» 

RULE  tojhew  Caufe  why  the  Plaintiff Jhould  Caufe  yhy 
not  have  Oyer  of  a  Ca'  Sa',  which  was  j^£^^ 
pleaded  in  Bar  to  a  Sci'  Fac',  tfc.     The  Court  \aue  Oyer  of 

now   a  Ca'  §a'. 
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now  difcharged  this  Rule^  and  fiud,  the  PlaintiflF 
might  plead  Nul  tiel  Record ;  the  Cafe  of 
Theobald  verfus  Long^  in  Cartheu/s  Rep,  453. 
was  in  Abatement  only;  when  Defendant 
pleads  in  Bar  a  Judgnunt  of  this  Courtj  he 
mufl  give  the  Plaintiff  a  Note  of  the  Roily  and 
of  the  Term  J  i^c.  but  this  is  never  done  upon  a 
Capias  ad  Satis£iciendum. 


Millet  verfus  Finder  6?  aV^  Pafch. 
5  Geo.  II.  B.  R. 

Scire  facia*  QCP  Fac*  againft  Bail ;  and  upon  the  Day 
againji  Bail,  ^  that  the  Procefs  was  returnable,  but  afier 
the  Court  was  up^  they  offered  to  Jurrender  the 
Principal;  but  Plaintiff  refufed  to  receive  him^ 
and  proceeded  upon  the  Sci'  Fac'.  Mr.  Z>. 
Counfel  obtained  a  Rule,  to  (hew  Caufe  why 
the  Sep  Fac*  fhould  not  be  fet  afide  upon 
Surrender  of  the  Principal. 
^Q8.)  Mr.  S.  Counfel  inAfted,  that  regularly  the 

Principal  ought  to  be  furrendered  upon  the 
Return  of  the  Ca'  Sa%  but  through  the  Indul- 
gence of  the  Courty  the  Bail  had  Time  given 
them  to  bring  him  in  at  any  Time  before  the 
Return  of  the  Scire  Facias,  and  had  fo  far  in- 
dulged them^  that  if  he  was  brought  in  upon  the 
Return-day  (edente  Cur',  the  Court  would 
receive  him;  but  if  the  Principal  died  before 
that  Day^  it  was  at  the  Peril  of  the  Bail,  and 
they  are  in  that  Cafe  chargeable.  It  was  ob- 
jedled,  that  the  Plaintiff  had  not  given  the  Bail 
four  Days  Notice;  but  it  \¥as  anfwered,  that 
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ifthi  Sci'  Fac*  lie  in  the  Office  four  Days  before 
the  Return^  it  is  fufficient  t$  give  Notice  on  the 
fame  Day^  and  (b  it  hath  been  determined  upon 
folemn  Argument. 

And  the  Rule  was  difcharged  per  Cur* ;  for 
the  Principal  mu/l  be  furrendered  before  the 
Court  is  up. 


Forreft  ver,  Bennett,  Pafch.  5  Geo.  II. 

B.R. 

A  CTION  ^i  tam^  bfc.     Mr  fP^.  Counfel  Motion Jor 
-^     moved    for    Cofts    for    an     Irregular  ^^J^^^ 
Countermand    in    a    popular    A<Sion,    and  coSutrmanJ. 
tnfifted,  that  two  Days  was  not  fufficient  in 
this  Cajfe^  it  being  diflinguijhed  frmn  the  common 
Cafe  by  the  Statute.      Vide    x8   £1.      Shew 
Caufe.      Note;  The  Rule  was  made  abfobite 
without  Jbewing  Caufe, 


Lord  Cadogan  verftts  Cotes,  Pafch. 
5  Geo.  II.  B.  R. 

P^  Jedment,  upon  Condition  of  Re*entry  for  Ejectment. 
^  Non-payment  of  Rent.  Judgment 
being  now  moved  for  againft  the  cafual  EjeSior^ 
it  was  obje^edy  that  the  late  A£l  of  Parliament 
requires  Affidavits  to  be  madt  that  Rent  was  in 
Arrear.  His  Lordfhip  infifted,  (being  a  Peer,) 
an  Affidavit  upon  Honour  ought  to  be  taken;  ^^^  . 
but  afterwards  fubmitted  to  make  it  upon  Oath^  ^ohHomw 

foho  refujed 
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faho  femper  PriviUgio,      Lord  Conningesby*s 
Cafe  was  remembered,  where  Affidavit  upon 
Honour  was  refufed  by  the  Court  in  Lord  Oiief 
Jujitci  Prat'i  Ttme. 


(60.)  Term.  Trin.  5  Geo.  II.  1732.  B.  R. 

The  King  ver/us  Lowfield. 

Rule  to  pay        A    ^"^^  ^^^^  made  for  the  Defendant  to  pay 

Coft/for  not      "^^     Cofls  for  not  going  on  to  Trial  upon  an 

going  on  to       IndiSfment^  &c.    Upon  (hewing  Caufe  the  Cafe 

Jn^!t^  ^   appeared  to  be  this :    The   Defendant^    upon 

^^  '       Jlpplication  to  the  Courts  obtained  a  Rule  for  a 

fpeeial  Jury^  and  brought  dawn  the  Record  in 

order  to  proceed  to  Trial^  but  eleven  ofthejpecial 

Jury  only  appeared;  the  Defendant  had  liie^ 

wife  obtained  a  Warrant  from   the  Attorney 

General  for  a  Tales,  provided  there  Jhould  be 

defedtus  Juratorum,  which  he  produced  in 

Courtj  but  did  not  pray  a  Tales;  and  it  was 

under  thefe  Circumstances  that  the  Cofts  were 

moved  for  againjl  him. 

Mr.  F,  Counfel :  There  appears  no  Foun- 
dation for  the  Motion,  the  Defendant  hath 
done  every  Thing  that  was  Incumbent  for 
him  to  do  ;  he  hath  brought  down  the  Record, 
and  produced  in  Court  the  Warrant  for  a 
Tales ;  if  the  Profecutor  was  willing  to  go  to 
Trial,  why  did  not  he  move  for  a  Tales  f  The 
Court  never  grant  a  Tales  ex  officio,  notwith- 
ftanding  there  is  a  Warrant,  if  there  was  a 
Neceffitv  for  a  Trial,  it  is  as  incumbent  upon 
the  Profecutor  equally  with  the  Defendant  to 

pray 
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pray  a  Tales ;  the  Warrant  was  produced,  and 
he  might  have  had  the  Benefit  of  it ;  but  the 
Truth  is,  both  Parties  refufed. 
'^^Thi  Court  faid  it  was  the  Plaintiff's  own 
Fault  he  did  not  proceed  to  Trial,  and  fo  dis- 
charged the  Rule. 


Doyley  verfiu  Daniel,  Trin.  5  Geo.  II. 

B.R. 

A  CTION  in  AJfumpfit  for  Bufinefs  done  as  Aainn  in  Af- 
^^     an  Attorney^  and  the  Venue  laid  in  Nor-  ^mpfit»       . 
folk.     A  Rule  was  made  to  change  the  Venue  Norfolk  ^i!a^ 
*  to  EJfex.     S.  Counfel  moved  to  difcharge  this  /^  change  the 
Rule,  and  to  change  the  Venue  to  Middlefex  or  Venue  to 
London^  upon  Affidavit  that  this  was  for  Bufi"   Effex,  &c. 
nefs  done  as  Agent  to  an  Attorney^  and    that 
moft  of  this  Bufineis  was  performed  in  London 
or  Middlefex  \  and  undertook  to  give  material 
Evidence  in  which  ever  of  thefe  Places  the 
Venue  (hould  be  changed. 

Cur" :    The  proper  Motion  will  be  for  the        (70.) 
Plaintiff  to  amend  his  Declaration  upon  Pay^ 
ment  of  Cofls^  and  then  he  may  lay  his  Venue 
as  he  pleafes.     And  a  Rule  was  made  accord" 
ingly. 

Bird  ver.  Smith,  Trin.  5  Geo.  II.  B.  R,  mimflrator 

difcontimtedf 
A  CTION  was  brought  by  an  Adminijlrator^  '^^^  ^fl^' 
•^^     who  afterwards  difcontinued  his  ASfion  1^  Jl^ 
without  Payment  of  Co/is  J  by  Leave  of  the  Court ;  frefhAaion 

the  &c. 
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the  Adminijiratmr  afterwards  brought  a  frejh 
ASiion^  which  was  grounded  upon  the  fame  Caufe 
of  ASfion.  And  now  Mr.  5.  Counfel  moved 
to  Jlay  Proceedings  in  the  fecond  A£fiqn^  till  the 
Adminijlrator  had  paid  the  Cofts  of  the  firjl. 
If  the  Court  will  put  no  Reftraint  upon 
Executors  and  Adminiftrators  in  Aflairs  of 
this  Nature,  it  gives  them  a  great  Latitude  of 
being  vexatious  ;  they  may  difcontinue  A£lion 
upon  Adtion,  and  yet  the  Party  is  without 
Remedy  or  Redrefs.  But  the  Court  refuftd 
the  Motion^  andfaid  they  would  put  no  4'erms 
upon  Executors  or  Adminiftrators  \  if  they  are 
nonfuited^  or  a  VerdiSi  goes  againft  them^  they 
pay  no  Co/is. 


Cowcll  ver.  Waller,  Trin.  5  Geo.  11. 
B.  R.  Vide  ante. 


Aijoard, 
Motion  to 
ftunu  Caufe 
nuhj  an  jii' 
tachment 
Jhould  not 
go  againft 
the  uejen- 
dantfor  not 
performing  an 
AiAtard, 


JIA^  Counfel  moved  to  fhew  Caufe  why  an 
■^'^  •  Attachment  fhould  not  go  againfl  the 
Defendant  for  not  performing  an  Award  which 
had  been  made  a  Rule  of  Court,  The  Parties 
entered  into  Bonds  of  Arbitration  to  fubmit  all 
Controverfies  to  Arbitrators,  who  had  Time 
given  them  till  the  17/A  of  January  to  make 
an  Award,  and  if  they  could  not  agree  to 
determine  Matters  by  that  Time,  then  a 
Power  to  chufe  an  Umpire,  who  was  to  make 
his  Umpirage  on  or  before  the  2 1  Febr,  On 
the  14  Jan.  which  was  before  the  Determi- 
nation of  the  Power  of  Arbitration  by  Procefs 
of  Time,  they  chofe  an  Umpire,  who  like- 
wife 
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wife  made  his  Umpirage  be/bre  the  17 
yan.  which  was  the  Time  limited  for  the 
Arbitrators  to  make  the  Award  in.  The 
chief  ObjeAion  to  the  Award  it  felf  was,  that 
alcho'  the  Arbitrators  might  chufe  an  Umpire 
before  ijth  of  January  ^  yet  that  Umpire  could 
not  make  an  Umpirage  before  that  Time ; 
hecaufe  the  Chufing  the  Umpire  did  not  ahfobitely 
determine  their  Authority ,^  hut  they  had  Jiill  a 
Power  left  in  them  to  make  an  Award '^  fo  that 
here  are  two  concurring  Jurifdidions  exifting 
at  the  fame  Time,  which  is  abfurd ;  and  it 
was  adjudged  in  i  Levinz  302.  Donovan  verfus  (71.) 
Maffallj  and  in  Raym,  205.  that  the  Umpirage 
is  in  this  Cafe  void  ;  for  tho'  the  Arbitrators 
may  chufe  an  Umpire  at  any  Time  during  the 
Continuance  of  their  Power,  yet  the  Umpire 
cannot  a£l  till  the  Arbitrator's  Time  is 
expired  ;  he  likewife  cited  the  Cafe  of  Reynolds 
verfus  Gray,  i  Salk.  70.  where,  it  is  held  by 
Hok  C.  J.  that  if  the  Arbitrators  chufe  an 
Umpire  before  the  Time  allowed  for  their 
Award  be  expired,  it  is  ipfo  faSio  void,  tho' 
they  abfolutely  refolve  to  make  no  Award 
themfelves. 

Counfel  on  the  fame  Side  objeded,  that  an 
Attachment  ought  not  to  go  ;  because  it  does 
not  appear  by  Affidavit  when  the  Umpirage 
was  executed  \  it  is  only  alledged  he  made  an 
Umpirage  on  such  a  Day^  and  that  the  same 
was  Agned,  fealed  and  delivered,  but  it  does 
not  appear  when  ;  fo  that  it  is  probable  that  it 
might  be  executed  after  the  Time  limited  by  the 
Submifjion^  and  antedated  to  bring  it  within  the 
Timej  and  make  the  Award  good ;  and  therefore 

in 
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in  the  Cafe  of  an  Attachment  it  is  neceflary  to 
verify  by  Affidavit^  that  the  Award  was  made 
within  the  Time^  and  executed  likewife ;  and  of 
this  Opinion  was  the  whole  Court,  But  as  to 
the  Validity  of  the  Umpirage  it  felf, 

Raymond  C.  J.  (aid,  he  thought  that  it  was 
well  enough ;  for  altho'  the  Arbitrators  did 
chufe  an  Umpire,  who  likewife  made  an 
Umpirage  before  the  Time  allowed  for  the 
Award  was  expired,  yet  he  held  the  Umpirage 
good^  becaufe  the  Arbitrators  had  determined 
their  Power  by  chuftng  an  Umpire ;  and  fo  is 
Mitchell  zni  Harris's  Czfe^  I  SaU,  71.  Tho. 
Jones  167.  I  Roll,  Abr,  262.  Here  are  in 
this  Cafe  two  diftin£l  Powers  given  to  the 
Arbitrators,  vi%,  either  to  make  an  Award  on 
or  before  the  17/A  of  January ^  or  to  chufe  an 
Umpire  ;  and  therefore,  when  the  Arbitrators 
have  once  chosen  an  Umpire,  that  is  an  Exe- 
cution of  their  Power,  and  determines  their 
Authority  ;  and  of  this  Opinion  were  Page 
and  Probyn  Juftices  ;  but  they  gave  no  abfo- 
lute  Opinion  in  this  Point,  becaufe  the  Rule 
was  discharged  for  the  DefeSl  in  the  Affidavit, 


Perry  verfus  Perry,  Trin.  5  Geo.  II. 

B.  R. 


AQionfor 
Words, 
Special  Da- 
mages laid. 


A  CTION  for  Words  which  were  in  them-- 
^^^  [elves  aSlionabUy  and  fpecial  Damages 
laid  tn  the  Declaration ;  upon  Not  guilty 
pleaded,  and  Verdid  for  the  Plaintiff,  and  5  s. 
Damages^  Mr.  Serjeant  B,  moved  for  Cofts  de 

incrementOj 
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incremento^  becaufe  fpecial  Damages  are  laid  in 
the  Declaration,  and  fo  the  Statute  does  not 
extend  to  this  Cafe.  In  the  Cafe  of  Phillip 
verfus  Smithy  Trin,  11  Geo.  i.  Action  was  (7^0 
brought  againft  Defendant  for  fpeaking  fcan- 
dalous  Words  of  the  Plaintiff,  and  charging 
him  and  others  with  ftealing  his  Cocks  and 
Hens,  and  fpecial  Damages  were  likewife  laid 
in  the  Declaration ;  a  Verdidl  was  found  for 
the  Plaintiff,  and  notwithilanding  the  Damages 
were  under  40  s.  yet  the  Court  awarded  Co/Is 
de  incremento. 

Cur* :  The  Words,  as  they  are  laid  in  the 
Declaration  in  this  Cafe  are  in  themfelves 
a£lionable,  and  the  fpecial  Damages  are  only 
Matter  of  Aggravation.  It  is  alledged  in  this 
Cafe,  that  the  Defendant  fpoke  fuch  and  fuch 
WordSy  per  quod  the  Plaintiff  loji  his  Customers  ; 
the  fpecial  Damages,  as  they  are  here  alledged, 
are  not  aSiionable  j  for  an  ASfion  will  not  lie  for 
lofing  a  Man  his  Cuflom ;  and  therefore  the 
Damages  mufl  be  given  in  the  Cafe  upon  the 
Words  themfehes.  In  the  Cafe  of  Phillips  and 
Smith  there  were  two  distinct  Caufes  of 
Adlion,  and  the  fpecial  Damages  were  as  well 
actionable  as  the  Wordsy  and  that  was  the 
Reafon  xhdXfull  Co/is  were  given  in  that  Cafe. 
Vide  I  Salk.  206.  Brown  and  Gibbons. 
Adion  for  flanderous  Words  fpoken  by  his 
Wife,  viz.  that  flie  was  a  Whore,  per  quod  he 
loft  fuch  and  fuch  Cuftomers;  Verdi<^  for 
the  Plaintiff,  and  Damages  under  40  s.  and 
the  Question  was,  whether  the  Plaintiff  could 
have  full  Cofts,  notwithstanding  21  Jac,  i.  c. 
16.     Et  per  Cur' :  The  Plaintiff  (hall  have  his 

full 
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fiill  Cofts;  /or  it  is  not  the  Words  hut  the 
fpecial  Damages  which  is  the  Caufe  of  Allien  \ 
jo  held  Cro,   Car.   140.   Law    and    Harwood^ 

Pafch,   5    Geo,   2.  Roberts   versus    Holywell^ 

quod  videos  ante. 


Hutchins  ver/us  Molting,  Trin. 
5  Geo.  II.  B.  R. 

ABion  of  A  ^   Aftion  of  ftilfe  Imprisonment.      De- 

falfe  Imfjrifim"  JrV     fendant  prayed  Leave  to  plead  double, 

Zntirajfr'  ^'*-  ^^^  ^"'*^ »    ^"^  ^   Warrant  under  the 
Leave  to  Hand    and   Seal  of  a    justice   of  Peace  in 

plead  double,      America^  who  committed  him  for  a    Mifde* 

meanor.  It  was  objedied,  that  thefe  Pleas 
were  contradictory ;  but  the  Court  over-ruled 
the  Obje<Slion  \  and  faid,  in  Replevin  the  De^ 
fendant  may  plead  in  Avowry  and  Non  Capit ; 
andfo  granted  the  Motion, 

(78.)  Hoare  verfu^  Gates,  Trin.  5  Geo.  II. 

B.  R.  Fide  pojteay  Hill.  7  Geo.  II. 

Non  afrumpfit  A  Sfumpjit,  Defendant  pleaded  non  Affumpfit^ 
pleaded^  &c.  ^^  and  non  AJfumpJit  infra fex  annos.  Plain- 
tiff replies,  that  in  fuch  a  Term  he  took  out  a 
Bill  of  Middlejexy  and-  then  avers,  quod  caufa 
aSfionis  accrevit  infra  fex  annos  ante  prof ecutionem 
Billa  pradi£f\  The  Defendant  rejoins,  and 
fays,  that  the  Bill  of  Middlefex  was  taken  out 
pifl  claufum  Termini ;  and  altho*  Bills  that  iflue 

out 
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out  in  the  Vacation  are  entred  as  of  the  Term 
preceding,  yet  in  ret  veritate  the  Bill  of  Middle^ 
fex  iflued  out  poft  claufum  Termini^  viz,  on  fuch 
a  Day,  and  concludes  quod  caufa  aSfionis  non 
accrevit^  (^c.  To  this  the  Plaintiff  demurred  ; 
and  on  Demurrer  the  fingle  Question  was, 
whether  this  is  a  good  Averment. 

Mr.  2>.  Counfel  infifted,  that  the  Party  is 
eftop(>ed  to  aver,  that  the  Bill  of  MiddUfex 
iflued  at  any  other  Time  than  that  on  which 
it  was  entred  ;  and  cited  I  Lutw.  333,  334. 
Aldworth  verfus  Hutchinfin.  1  Sid.  271. 
Baify  verfus  Bunning,  A  ri'  Fa*  was  fued  out 
Tefie  4  yunii  j  6  yunii  he  to  whom  the  Goods 
belonged  became  a  Bankrupt,  and  the  Jury 
moreover  found,  that  the  faid  Writ  of  Fi*  Fa* 
Was  made  out  the  1 1  yunii^  and  executed  the 
14th.  All  this  Matter  being  returned  upon  a 
fpecial  Order,  the  Queftion  was,  whether  the 
Goods  were  liable  to  the  Execution  from  the 
Te/le^  or  from  the  Time  that  the  Fi*  Fa*  was 
a^usJly  fued  out;  and  the  Court  was  of 
Opinion,  that  the  Goods  were  liable  from  the 
Time  of  the  Tefte  of  the  Fi'  Fa* ;  and  that 
from  thence  it  fhall  be  faid  emanatio  Brevis^ 
and  altho*  in  Fa£l  it  did  iflue  at  another 
Time. 

Mr.  2>.  Counfel  cont* :  There  is  a  Dif- 
ference between  a  Bill  of  MiddUfex  or  Latitat^ 
and  any  other  Writ,  for  that  a  Bill  of  Middle^ 
fex  or  Latitat  may  be  fued  out  before  the  Caufe 
of  Anion ;  and  it  hath  been  fo  held  not  only 
upon  Motion^  but  M^on  fpecial  Demurrer .  Cro, 
Eiiz.  561.  and  fuch  an  Averment  is  not  incon- 
fiftent  with  the  Courfe  of  Proceedings.     Cro. 

Eliz. 
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ESz.  264.  I  Rol.  7/^r.  538.  2  Keh.  173,  198. 
3  Kfb.  212.  ffliat  is  done  in  Vacation  is 
fuppofed  to  be  done  in  the  preceding  Term.  But 
the  Question  is,  whether  the  Suppofition  is  fo 
ftrong  that  it  will  admit  of  no  Averment  to 
the  contrary.  The  Court  gave  no  Judgment, 
but  adjourned  it  to  a  fecond  Argument. 


(74.)  In  the  Common  Pleas. 

Kemifli  verfus  Betfon,  Trin,  5  Geo.  IL 

Mutual  Debts  "O  Efohed  per  totam  Cur*  :  Where  the  Party 
in  Evidence  AV  ^m  take  the  Benefit  ofz  Geo.  2.  c.  22. 
^  ^  ^-^[^Z  h  pleading  in  Bar^  or  giving  mutual  Debts  in 
-'^^^      ^^  '     Evidence^  ice.  they  mu/i  be  Debts  of  the  fame 

Nature  and  Degree,^  otherwife  in  the  Cafe  of  an 
Executor  it  might  work  a  Devaftavit. 


Traverfe  ver.  Wood,  Trin.  5  Geo.  II. 

B.  R. 

Error.  'VJH'HERE  a  Writ  of  Error  is  brought^  and 

^^  Rule  is  made  to  ajjign  Errors^  if  Notice 
is  hung  up  in  the  Office ^  and  Plaintiff  in  Error 
aoes  not  aJJign  Errory  Defendant  may  come  and 
pray  a  fecond  Rule^  and  if  the  Plaintiff  does  not 
then  affign  Error ^  he  Jhall  be  nonprofs* d  \  and  fo 
it  was  agreed  upon  Mr.,  W.'j  Motion^  which 
was  upon  a  Writ  of  Error  out  of  Ireland,  an 
Affidavit  being  made  that  the  Defendant  did  not 

know 
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inaw  who  was  Attorney  in  the  Caufe^  and  that 
thefirft  Rule  was  hung  up  in  the  Office^  unlefs 
the  Plaintiff  affign  Error  in  a  Week*s  Time* 


Twifleton  ver.  Duell,  Trin.  5  Geo.  II. 

B.R. 

RULE  to  quajh  a  Scire  Facias,  becaufe  there  Rule  to  atu^ 
were  not  fifteen  Days  between  the  Tcfte  f  Scire  Ikeiu 
and  Return.    Mr.  A.  Counfel  moved  to  dif-  ^^^1^^^ 
charge  the  Rule,  and  relied  upon  the  16  Car,  i.  j)ajj  b^veen 
r.  6.  §.  I,  7.  that  the  Return  is  aided  by  the  tAe  Tcfte  amd 
Statute,  which   exprefly   provides,   that   the  Return. 
Return  JhaU  he  good  notwithjianding  there  be 
not  fifteen  Days  between  the  Quarto  die  and  the 
Return,     And  Mr.  71  and  Air.  />•  Counfel 
(aid,  that  fo  it  was  objeded  in  two  Cafes  in 
which  they  were  Counfel ;  and  therefore  the 
Court  difcharged  the  Rule. 

Raymond  C.  J.  took  Notice^  that  there  was  a 
Mi/lake  in  the  A£fj  and  that  the  Retum-dayj 
which  is  there  catted  Cn&mo  Afcenfionis  Dom', 
Jhould  have  been  Craftino  Trinitatis. 


Talland  ver.  Warren,  Trin.  5  Geo.  II.         (76.) 

B.R. 

A  CTION  of  Debt  upon  Bond  payable  1 1   Aaion  of 
-^^     June.      Defendant     pleads     Payment  ^'^'J  ^rf^' 
upon  the  10th,  upon  which  Iffue  was  joined,  ^f'^P^f^ 
and  Verdia  for  the  Plaintiff.  ^^'^' 

I  H. 
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H.  Counfel  moved  in  Aireft  of  Judgment, 
that  this  was  a  bad  IfTue  notwithftanding  it 
was  found  for  the  PiaintiflF,y^r  it  may  be  tnuy 
that  hi  did  not  pay  it  on  the  lOthy  and  yet  the 
Money  might  be  paid  upon  the  nth.  Vide 
Cro,  Jac.  434.  Hoins  and  Broiet. 

R.  Counfel  conf :  The  IfTue  is,  that  the 
Money  was  paid  ante  diem  exhibitionis  BilLey 
fciL  on  the  nth  of  June^  if  the  fciL  be  re- 
jeded  the  IfTue  is  good  after  Verdid ;  and 
of  this  Opinion  was  the  Court,  being  aided  hj 
the  Statute  4  (^  5  Anne^  c.  i6.  which  enads, 
that  Payment  ante  diem  Jbali  be  deemed  Pay^ 
ment  ad  diem. 


Oldham  verfus  Lack,  Trin.  5  Geo.  II. 

B.R. 


Afftadtaud 
Battery, 
Defendant 
pleaded  he 
ikfod  im  the 

lattme  of 
Chfiftcr. 


A  CTION  of  AfTault  and  Battery.  Dcfcn- 
^^^  dant  pleaded,  that  he  lived  in  the  County 
Palatine  of  Chefter^  which  he  pleaded  to  the 
Jurisdifiion  of  this  Court ;  and  it  was  now 
moved  to  fet  afide  this  Plea  for  Want  of  an 
Affidavit  to  verify^  i^c.  It  appeared  only  to 
be  the  Miflake  of  the  Attorney's  Clerk,  who 
had  an  Affidavit  but  did  not  annex  it  to  the 
Plea;  and  Mr.  P.  Counfel  infifled,  that  a 
fiib/efuent  Affidavit  might  fuppfy  this  Defe£f  ; 
and  cited  the  Cafe  of  Solennes  verfus  Duvan^ 
Mich.  I  Geo,  2.  Adion  againfl  a  Woman 
who  pleaded  Coverture ;  Plaintiff  moved  to  fet 
afide  this  Plea  for  ^^711/  of  an  Affidavit ;  De- 
fendant  came  afterwards   and   produced  an 

Affidavit^ 
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Affidavit^  that  in  a  Letter  of  Attorney  then  in 
the  Hands  of  the  PlatntiiPs  Attorney,  one  B. 
was  mentioned  as  Hu(band  to  the  Defendant ; 
and  this  Affidavit  was  allowed,  and  the  Plea 
held  good  ;  but  the  Reafon  was,  becaufe  it 
appeared  firom  the  PlaintifPs  own  Confeffion, 
that  the  Defendant  was  under  Coverture,  and 
(fi  no  Occafion  for  Defendant  to  verify  it  by 
Affidavit;  hut  othervjifi  an  Affidavit  had  ban 
necejfary^  and  Jo  it  is  tn  the  prefent  Cafi  \  and 
thtrifire  thi  Plea  wasfet  ajide* 


The    King    verfus     Franklin,     Term.        (76.) 
Hill.  5  Geo.  IL  1 73 1.  B.  R.  Vide 
poft. 

Xj^Ranklin  was  canviSled  upon  an  Information  Information 
^     for  publijhing  a  Libel  againjl  the  Govern-  M  fiMtflung 
ment ;  and  now  Mr.  B.  Counfel  moved  that  ^  ^'^''* 
the  Pro/ecutor  Jbould  bring  in  the  Poftea,  and 
that  the  Jury  Procefs^  &c.  might  be  filed '^  and 
faid  fuch  a  Motion  was  granted  in  the  King 
and  Ward^  and  alfo  in  the  Cafe  of  the  King 
and  Wright. 

It  was  objeded  by  the  Court,  upon  the 
Information  of  Mr.  id.  that  this  was  contrary 
to  the  Pradice  of  the  Court  in  thefe  Cafes,  to 
haften  and  oblige  the  Crown  to  bring  in  the 
Pojiea  upon  Motion ;  and  that  the  Defendant 
could  not  move  in  Arreji  of  Judgment  tiU  the 
Profecutor  had  brought  in  the  Poftea  and  given 
a  Kukj  &c.  to  the  Defendant, 

I  2  Mr. 
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Mr.  J9.  Couniel:  There  feems  to  me  no 
Reaibn  for  fuch  a  Pra&ice :  In  all  Cafes  re- 
lating to  the  Revenue,  Affife,  (^c,  when  the 
Crown  is  Proiecutor  the  Defendant  upon 
Motion  hath  a  Rule  of  Courfe  to  bring  in  the 
Poftea\  the  fame  Reaibn  in  this  Cue,  and 
^TongtT^or  ftumld  the  Proficutw  refufe  to  bring 
in  the  IV>ftea,  which  perhaps  may  never  be 
brought  in  at  allj  and  Jo  the  Party  be  without 
Remedy,     Rulej^/r  Qsrr',  nifi. 

At  another  Day  Mr.  Attorney  General 
came  and  Jhewed  Caufe  -y  and  alledged,  that  this 
Motion  was  contrary  to  Pra&ice ;  that  there 
never  was  one  Inftance  that  the  Po/iea  was 
ever  filed  in  thefe  Cafes,  but  that  it  always 
remained  in  the  Hands  of  the  Qerk  in  Court: 
and  that  when  it  is  brought  into  Court  the 
Diftringas  is  ahvays  annexed  to  ity  and  brought 
in  along  with  it.  The  Defendant,  if  he  pleafes, 
may  move  to  have  the  Po/iea  brought  in, 
which  is  the  common  Motion  in  thefe  Cafes 
in  order  to  move  in  Arreft  of  Judgment.  It 
is  impoffible  the  Difiringas  (hould  be  filed, 
there  being  no  File  for  that  Purpofe  in  the 
Crown-Offlce  \  it  is  always  annexed  to  the 
Po/iea^  and  cannot  be  feparated  from  it  upon 
Motion.  As  to  the  Venire  he  faid,  that  was 
filed  before  the  Motion  was  made,  and  if  the 
Defendant  had  any  Obje&ion  to  that,  it  was 
open  to  his  Infpection. 

Mr.  B.  and  Mr.  F.  Counfel  conf  :  If  the 

Poflea  and  Diflringas  are  brought  into  Court  it 

will  anjwer  our  Purpofe.   Altho'  the  Di/fringas 

is  annexed  to  the  Pofiea  upon  the  Return,  and 

(77.)        is  brought  into  Court  along  with  it,  yet  it  is 

always 


Cafes  in  B.  R.  &c.  5  Geo.  If.  117 

always  (ent  back  again  to  be  filed  ;y%r//f  J  litf  Ptfr/ 
efthi  Recordy  nor  is  it  entred  upon  the  Plea. 

Cur':  The  Diftringas  cannot  be  filed,  there 
is  H0  File  in  the  Office  fir  that  Purpofe  \  the 
Defendant  after  Convidion  may  come  at  any 
Time  within  the  four  firji  -O^^J  fff  the  Term^ 
and  upon  Motion  oblige  the  Clerk  in  Court  to 
attend  and  bring  in  the  Poftea^  he  is  intitled  to 
it  de  jure\  and  this  is  the  conftant  Pradice  in 
thefe  Cafes  ;  and  fb  made  a  Rule,  that  the 
Poftea  and  Dijhringas  (hould  be  brought  into 
Court,  and  the  Venire  filed. 


King  verjus  Franklin,  Hill.  5  Geo.  II. 
B.  R.  Vide  ante. 

T^RanAlin  being  convided  upon  an  Informa- 
^  tion  for  Publifhing  a  Libel,  his  Counfel 
moved  to/et  afide  the  Verdi^y  the  Trial  being  by 
a  Jury  who  had  no  Authority ;  andobje£fedy  that 
a  Rule  being  made  in  B.  K./br  a  fpecial  Jury 
for  the  Trialy  &c.  the  Sittings  after  Trinity 
Term  exprejlyy  and  hey  being  then  not  triedy 
could  not  afterwards  be  tried  by  the  fome  Rule 
the  Sittings  after  Michaelmas  Termy  but  that 
a  new  Rulejhould  have  been  made  by  the  Courty 
&c.  and  compared  it  to  the  Cafe  of  Layery 
who,  upon  Motion  to  the  Court  to  appoint  a 
Day  for  Execution,  a  Rule  was  obtained,  but 
at  the  Day  of  Execution  was  fufpended  by  his 
Majefly.  The  fubfequent  Term  new  Appli- 
cation was  made  to  the  Court,  and  a  fecond 
Day  appointed,  but  his   Majefly   was   then 

pleafed 
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pleafed  to  grant  a  further  Reprieve,  which 
occafioned  a  ftefh  Application,  &r.  The 
fitme  Reafon  for  a  new  Rule  in  this  Cafe ;  for 
die  old  Rule  being  fpecial,  and  reftrained  to  a 
particular  Time  by  exprds  Words,  viz.  At 
the  Sittings  afitr  Trini^  Temi^  the  Rule  muft 
expire  with  the  Time,  and  therefore  necel^ 
iary  to  have  a  frefh  Rule.  It  was  further  ar- 
gued that  this  is  the  conftant  Pxadice  in  the 
Commm  PUa%^  and  that  new  Rules  are  always 
granted  in  Cafes  of  this  Nature ;  but  what 
was  chiefly  relied  upon  was  the  Statute  of  3 
Geo.  2  for  Regulation  of  Juries,  which  now 
inforced  the  Pradtice,  and  made  it  absolutely 
necefTary  to  have  a  frefh  Rule.  Vide  the 
Statute. 

To  thefe  ob|e£bions  the  King's  Counfel 
made  three  Annvers. 

\Jiy  That  the  Ohje&ion  was  made  out  of  Time ; 
adly.  Before  the  late  Ait  of  ParUament  there 
wouU  have  been  no  freight  in  the  ObjeSion  i 
and  3dly,  the  late  Act  of  Parliament  does  not 
extend  to  the  Crowny  and  fo  the  Crown  is  not 
bound  or  prechded  by  it.  As  to  the  i/i  it  was 
infifled,  that  the  Defendant  was  now  too  late 
^®*)  to  make  any  Challenge  to  the  Array,  for  after 
a  Challenge  to  the  Poll,  the  Party  is  precluded 
to  his  Challenge  of  the  Arrav  \  and  fi>  it  is 
held  in  i  Infi.  158.  and  laid  down  there  as  a 
Maxim,  that  after  Challenge  to  the  Poll,  there 
can  be  no  Challenge  to  the  Array  \  there  is 
no  Precedent  to  Impeach  this  Maxim ;  the 
Defendant  in  this  Cafe  falls  within  this  Rule ; 
he.  made  his  Challenge  to  Poll ;  and  Captain 
Wingfitld  was  ftruck  oflF  the  Panel,  and  a  Tales 

fworn 
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iwom  in  his  Pbce ;  and  lb  the  Defendant  h 
now  too  late  to  make  Obje&ions  to  the  Array : 
Suppose  a  Rule  is  made  for  a  fpecial  Jury, 
and  the  Parties  proceed  to  Trial  before  a 
common  Jury,  the  Verdi£l  afterwards  (hall 
not  be  impeached }  for  the  Defendant  muft 
either  make  Challenge  to  the  Array,  or  let 
Judgment  go  by  De&ult ;  but  if  he  appears, 
and  a  Defence  is  made,  he  is  by  that  precluded 
to  make  any  Obje&ion  to  the  Jury  afterwards ; 
and  fo  it  was  adjudged  13  ff^.  3.  Amnymus 
Cafe,  in  an  Action  for  Words, 

zdfyj  It  was  fidd,  that  before  the  late  A€t  of 
Parliament  this  Objedion  could  be  of  no 
Weight ;  for  before  that  ASt  the  Authority  of 
foecial  Juries  did  not  arife  from  the  Rule  of 
Court ;  for  the  Purpofe  of  the  Rule  is  only  to 
have  a  fair  Jury ;  and  after  that  is  once  flruck, 
the  Rule  hath  had  its  EiFed,  and  then  the 
Authority  of  the  Jury  arifes  from  the  King's 
Writ ;  for  a  Jurv  cannot  be  returned  upon  a 
Rule  of  Court,  but  upon  the  Dijiringas  and 
Vtnire  ifTuing  to  the  Sheriff  for  that  Purpofe ; 
that  Part  of  the  Ride,  which  limits  the  Trial 
to  a  particular  Time,  can  be  of  no  Force ;  for 
after  the  Parties  have  been  before  the  Mafter, 
and  a  fair  and  impartial  Jury  is  flruck,  that 
Jury  is  under  the  (ame  circumftances,  and 
their  Authority  of  the  fame  Nature  with  all 
common  Juries :  Suppofe  this  Rule  had  been 
limited  to  the  firfl  Sittings  in  Term,  if  the 
Caufe  be  not  then  brought  to  Trial,  would 
there  be  Occafion  for  a  new  Rule  to  try  it  at 
the  (econd  Sittings?  it  would  be  abfurd  to 
imagine  it  ?  the  lame  Reafon  when  the  Rule 

is 
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is  for  Trial  after  Term.  In  these  Cafes  a 
new  Jury  is  never  ftruck,  nor  does  a  new 
Venire  ilTue  for  that  Purpofe,  Alias  Di/Mngas 
iflues  out ;  and  the  Continuance  is  entered 
upon  that ;  (b  the  Trial  is  upon  the  old  Venire^ 
and  by  the  old  Junr ;  pari  ratione^  when  a 
Rule  is  made  for  a  ipecial  J^y  and  a  Jury  is 
ftruck  accordingly,  tho'  the  Trial  be  not  pre- 
cifely  at  the  Time  limited  by  the  Rule,  yet 
the  Authority  of  the  Jury  is  continued  upon 
the  jtBas  Dijlringas\  and  yet  there  is  the 
fame  Reafon  for  a  new  Jury  as  for  a  new 
Rule.  It  is  impoffible  to  have  a  Fenire  de 
novo  in  this  Cafe ;  for  the  Statute  7&  8  ^.  3. 
which  gives  the  new  Venire,  does  not  extend  to 
the  Crown ;  and  it  is  adjudged  in  2  Vent.  173. 
that  a  new  Venire  is  Error',  a  fortiori  if  there 
(79.)  cannot  be  a  Venire  de  novo^  there  cannot  be  a 
Rule  de  novo ;  for  the  Court  cannot  make  a 
Rule  to  have  that  particular  Jury  returned; 
for  that  would  be  in  EiFed  for  the  Court  to 
ftrike  the  Jury ;  and  tho'  it  is  faid  to  be  the 
Pradice  of  the  Common  Pleas,  jet  the  Pradice 
of  our  Court  is  not  the  Pra&ice  of  another. 
But  admitting  this  to  be  the  Pra&ice  of  the 
Common  Pleas,  yet  the  King  is  not  included 
within  that  Pra&ice,  for  it  extends  only  to 
Civil  Cafes.  And  when  the  general  Words 
of  an  Pi&  of  Parliament  do  not  extend  to  the 
Crown,  the  general  Pradice  of  a  Court  shall 
not  ?  There  are  no  negative  Words  in  this 
Rule;  and  tho'  the  Time  is  ftridly  limited  to 
the  Sittings  after  Term,  vet  it  cannot  nega- 
tively be  inferred  from  thence,  that  a  Trial 
fubfequent  to  that  Time  will  be  erroneous ; 

and 
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and  when  no  Inconvenience  can  arife  to  the 
Party  bj  extending  the  old  Rule  to  a  further 
Day,  there  can  be  no  Neceffity  for  any  frefli 
Application  to  the  Court  for  a  new  one.  In 
all  Cafes  upon  Trials  at  Bar,  where  a  Time 
certain  is  limited  for  the  Trial,  if  at  the  Day 
there  is  a  Defe&us  yuratorem^  upon  whicn 
the  Trial  is  adjourned  ;  yet  there  is  never  Ap- 
plication made  to  the  Court  for  a  new  Trial  at 
Bar  di  ncvoy  but  a  Decern  Tales  is  awarded,  and 
the  Trial  is  had  upon  the  old  Rule  :  and  yet  in 
that  Cafe  the  Jury  is  ftruck  in  the  lame 
Manner  as  it  is  here,  and  fo  falls  within  the 
iame  Reafon.  As  to  Layer*%  Cafe,  where 
Rules  di  novo  are  granted  for  Execution,  that 
Cafe  makes  nothing  for  them  ;  for  there  the 
Sheriff* i  Authority  arifes  abogetner  from  the 
Ruk^  and  confequentfy  expires  with  it\  but  in 
this  Cafe  the  Authority  of  the  Jury  takes 
its  foundation  from  the  Kin^s  Writ ;  and  fo 
long  as  the  Writ  continues  m  force,  so  long 
the  Authority  of  the  Jury  remains.  There 
would  therefore  have  been  no  Weight  in  this 
Obje&ion  before  the  3  Geo.  2.  and  what 
Alteration  that  will  make  in  the  prefent  Cafe 
is  proper  for  the  Confideration  of  the  Court ; 
which  falls  under  the  third  Anfwer,  vi%.  that 
the  A&  of  Parliament  does  not  extend  to  the 
Crown,  and  fo  the  Crown  is  not  bound  or 
precluded  by  it. 

All  A£ts  of  Parliament  that  are  made  for 
the  Eafe  of  Juries,  and  that  prefcribe  particular 
Methods  for  the  Form  of  Proceeding  to  be 
obferved  between  Plaintiff  and  Defendant, 
unkfs  there  are  particular  Words  to  extend  thofe 

Aets 
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jtSfs  to  tJa  Crrnvtiy  thi  Crtwn  is  not  inebtded 
within  thi  general  Words ;  which  is  the  Reafon 
that  the  Stat.  7  tf  8  ^.  3.  gives  a  new 
Venire^  does  not  extend   to   the    Profecutor 
when  the  Crown  is  concerned ;  and  yet  it  is 
exprefly  ena£led  by  that  Statute,  that  if  any 
Plaintiff  or  Demandant  in  any  Caufe  depending 
in  any  of  the  Courts  at  Ivejhninjier^  which 
fliall  be  at  Iflue,  {hall  bring  or  fue  forth  any 
Venire  facias^  &r.  in  order  to  the  Trial  of  fucn 
(80.)        i(fue  at  the  Affifes,  and  ihall  then  proceed  to 
Trial,  that  the  Plaintiff  or  Demandant,  when- 
ever he  Ihall  think  fit  to  try  the  laid  Iffue,  fliall 
iiie  forth  a  Venire  de  nevo ;  here  the  Words  are  as 
exprefs  as  poffible  ;  any  Plaintiff  or  Demandant 
cannot ;  yet  becaufe  there  are  no  particular 
Words  to  extend  it  to  the  Crown,  no  Venire 
de  novo  does  ever  iffue  at  the  fuit  of  the  Crown. 
By  2^  Car.  2.  c.  3.  fVrits  of  Execution  Jhall 
not  btnd  the  Property  of  the  Goods  ^  but  from  the 
Time  the  Writ  is  delivered  to  the  Sheriff  \  but 
in  Execution  at  the  fuit  of  the  Crown^  their 
Property  is  ahuays  bound ^vm  the  Tefte  of  the 
Writ.     In  the  Statute  of  Jeofails,  Revenue 
Caufes  are  exprefly  mentioned,  otherwife  the 
Crown  had  not  been  included  within  thofe 
Ads  i  the  Statute  35  H.  8.  c.  6.  which  gives  a 
Tales  de  Circum/iantibus^  does  not  extend  to 
Juries  impanelled  to  try  Caufes  between  the 
King  and  Party ;  and  tnerefore  by  the  4  &  5 
P.  Gt  M.  c.  7.  the  Crown  is  extrejly  mentioned. 
In  the  Cafe  of  the  King  and  Meredith^  Trin. 
13  W.  3.  upon  an  Information  for  Perjury,  a 
Venire  facias  iffued  forth  returnable  Tres  Trin. 
the  then  Attorney  General  died,  and  Sir  Ed- 
ward 
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ward  Nmrthiy  fucceeded  him  ;  the  Caufe  did 
not  come  on  to  Trial,  but  Continuances  were 
entered  upon  the  Difiriugas  for  a  Year ;  after 
VerdiA  it  was  objeaed,  that  no  Continuances 
were  entered  upon  the  Venire ;  and  yet  the 
Court  adjudged  that  Jury  to  be  a  fufficient 
Jury.  In  the  Exchequer  there  never  ifities  a 
Venire  \  and  the  Reafon  of  this  PraAice  is  ob- 
vious, for  the  StaU  jfsf  %  fV.  ^.  (which  gives 
the  new  Venire^)  does  not  extend  to  the 
Crown )  the  Ad  of  3  Gee.  2.  is  within  the 
£une  Reafon  as  thefe  Cafes.  There  are  no 
particular  Words  to  extend  it  to  the  Crown  ; 
and  it  is  impoffible,  from  the  Neceffity  of  the 
Thing,  that  the  Crown  (hould  be  included  by 
it ;  for  unleft  the  Crown  (hould  have  a  new 
Venire^  as  hath  been  obferved,  they  cannot 
have  a  new  Rule;  and  the  Crown  cannot 
have  a  new  Venire^  becaufe  the  Statute  which 
gives  the  new  Venire  does  not  extend  to  the 
Crown ;  erg$^  isfc.  But  admitting  the  Crown 
to  be  included  within  the  late  Ad,  if  it  can 
have  any  EiFed  in  the  prefont  Cafe,  it  wUl  be  in 
Favour  of  the  Crown ;  for  by  the  expreis 
Words  of  the  Ad,  when  a  fpecial  Jury  is 
once  ftruck  and  returned,  the  Caufe  muft  be 
tried  by  that  Jury ;  the  Words  are,  fVhich 
firft  yuryfojiruck  as  aforejaid  Jball  be  the  "Jury 
returned  for  the  Trial  oftnefaid  Iffue ;  admit- 
ting therefore  this  Ad  to  have  any  Weight 
in  the  prefent  Queftion,  there  could  not  have 
been  a  new  Venire  \  the  Caufe  muft  have  been 
tried  by  the  £une  Jury  which  was  firft  ftruck 
and  returned  upon  the  old  Rule. 

To  thefe  Anfwers  the  Defendant's  Counfel 

replied, 
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replied.  That  it  was  not  too  late  to  make  the 
(81.)  Objedions.  In  Gardiner'x  Cafij  5  Rep.  37. 
ana  in  Cro.  Car.  278.  a  Defence  was  made^ 
and  yet  Objeflions  were  taken  to  the  Verdia^ 
the  one  in  Arreft  of  Judgment^  and  the  other  in 
Error ;  and  the  Objedion  to  both  the  Cafes 
were  to  the  Panel  if  the  fury  \  in  Gardiner*/ 
Cafe  twentj^three  Jurors  were  only  returned, 
of  which  twelve  appeared  and  gave  Verdifl ; 
and  tho'  it  was  adjudged,  Uiat  this  was 
remedied  by  18  Eli%.  c.  14.  yet  if  it  had  not 
been  for  that  Statute,  Judgment  would  have 
been  Arretted ;  in  the  other  Cafe  of  Fines  and 
Norton^  in  Cro.  Car.  278.  twenty-three  Jurors 
only  were  returned  upon  the  Venire^  and  in  the 
Habeas  Corpora  there  were  twenty-four,  the 
laft  of  which  vi%.  W.  L.  was  not  returned 
upon  the  Venire^  the  whole  twendr-four  being 
returned  by  Difiringas^  twelve  of  them  were 
fwom,  whereof  the  (aid  W.  L.  was  one  ;  and 
after  Verdid  this  was  held  to  be  a  manifeji 
Error.  The  Objedion  in  the  prefent  Cafe  is 
to  the  Panel  of  the  Jurors,  there  ought  to  have 
been  forty^eight  returned^  whereas  twenty^four 
have  only  been  returned ;  which  is  as  manifeft 
an  Error  infpecial  Juries^  as  where  twenty- 
three  only  were  returned  upon  common  Juries ; 
fo  if  a  bad  Return  be  made  to  the  Venire,  a 
Writ  of  Error  will  lie  afier  Verdia.  I  Rol. 
Abr*  TOO.  It  would  be  putting  a  Difficulty 
upon  the  Defendant,  to  oblige  him  to  make 
his  Obje£^ion  eo  inftanti\  where  a  Doubt 
arifes,  he  oueht  to  have  Time  to  confider  of 
it,  to  enable  nim  to  lay  it  properly  before  the 
Court    This  Obje&ion  arifes  properly  upon 

the 
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the  Rule  nf  Court,  which  is  the  beft  Judge  of 
its  own  Proceedings ;  it  is  not  fo  much  a 
Challenge  to  the  Jury,  as  to  the  Proceedings 
of  the  SoeriiFupon  that  Rule;  and  whether 
he  aded  according  to  the  Diredions  of  the 
Court  is  proper  for  the  Confideration  of  the 
Court.  The  Anonymus  Cafe,  cited  by  the 
other  Side,  was  upon  a  good  Jury,  there  is  no 
Diftindion  between  aeood  Jury  and  a  common 
Jury :  Suppofing  no  Defence  had  been  made 
in  tnat  Ca^fe,  could  the  Defendant  have  ob- 
jeded  that  the  Jury  was  not  a  good  Jury? 
the  SheriflF  is  a  proper  Judge  what  is  a  good 
Jury ;  and  that  when  he  hath  returned  a  fair 
Jury,  be  there  a  Defence  or  no  Defence,  it  is 
the  &me  Thing ;  a  Verdid  was  never  fet 
afide  becaufe  the  Jury  was  not  a  good  Jury. 
If  the  Plaintiff  fhould  move  for  a  fpecial  Jury, 
he  may  wave  his  Motion,  and  try  his  Caufe 
by  a  conmion  Jury.  Had  the  Verdi£l  in  this 
Cafe  been  by  a  common  Jury,  vix.  by  a  Jury 
chdfen  by  Balhting  according  to  the  late  ASf^  the 
Convidlion  had  been  good  \  but  in  this  Cafe 
the  Authority  of  the  J uxy  depends  upon  the 
Rule  of  Court ;  and  altho'  the  Authority  of 
Juries  in  general  depends  upon  the  Kmg's 
Writ,  yet  the  particular  Manner  of  returning 
twenty-four  depends  upon  the  Rule  of  Court ; 
and  when  the  Kule  falls,  the  Authority  of  the 
Jury  is  determined  Thi  A^  of  ParBament  £  (88.) 
exprefly  prefcribes  that  forty-eight  Jhall  be  re- 
turned, but  fpecial  Juries  ^ruck  by  Rule  of 
Court  are  excepted  out  of  the  Adij  fb  that  thefe 
Juries  have  their  Auuiority  from  the  Rule  of 
Court  i  but  it  is  infifled  on,  that  if  the  A& 

extends 
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extends  to  the  Crown,  it  is  in  this  Cafe  to  be 

taken  in  Favour  of  the  Crown;  for  it  is  iaid, 

the  iame  Jury  muft  be  ftruck  and  returned  to 

try  the  (ame  Caufe.     The  Ad  in  this  Cafe 

hath  been  complied  with  tx  9mm  ;  a  Jury  hath 

been  ftruck,  and  the  iame  Jury  returned,  fo 

the  Intention  of  the  AQt  hadi  been  fulfilled  in 

this  Particular  ;  and  there  is  no  Provifo  made 

in  the  Ad,  that  if  the  Trial  fhould  go  oS  the 

iame  Jury  ihall  fubfift ;  the  Intention  of  the 

KGt  is  otnerwife,  and  made  to  prevent  Mii^ 

chiefs  arifing  from  the  Continuation  of  Juries  \ 

but  (hould  the  Dodrine  of  the  other   Side 

prevail,  the  whole  Force  and  Energy  of  the 

ASt  will  be  over*tumed  ;  thi  A£f  ncitts Jeotral 

Abufes  in  thi  Impanelling  and  returning  juries. 

Vide  3  Geo.  2.  and  fir  preventing  of fuch  Abufes^ 

dire^s  and  prefcrioes  the  Balbtingj  to  prevent 

Fraud  in  foliating  Juries^  to  prevent  Mifchiefs 

arifing  from  the  picking  up  ^alefmen.      ihere 

are  likewife  Words  that  import  there  muft  be 

frefh  Juries ;  the  Ad  likewife  inforces  an  At* 

tendance,  by  giving  Power  to  the  Judge,  lie. 

it  likewife  provides  that  furors  JhaU  hme  Cer^ 

tifieates  of  their  Difcharge  from  ferving  for  two 

Years.     But  if  this  Conftrudion  prevaUs^  the 

Ad  will  have  no  Effed  as  to  thefe  Particulars ; 

will  not  Juries  continue  as  they  did  before  the 

Act  ?  will  they  not  be  as  liable  to  be  tampered 

with  and  folicited  \  Supping  a  Defign  to  have 

a  packed  fury^  the  Method  will  be  this  i    the 

Plaintiff  will  get  a  Ruleforajpecial  Jury^  will 

have  a  fury  ftruck^  will  have  twenty^fktr  r/- 

tumedj  and  thofe  he  will  continue  upon  the  Di- 

ftringas  till  he  hath  Time  and  Opportunity  to 

mould 
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mauU  them  to  his  Purpcfi.  But  admitdi^  the 
Jury  cannot  be  corrupted,  the  PlaintiiT  may 
continue  them  till  one  dies,  and  by  this  Means 
Talefmen  will  be  added  as  before.  By  the 
£une  Reaibns  that  this  Conftru£lion  prevails 
in  Criminal  Cafes,  it  will  prevail  in  Civil  Cafes ; 
and  ib  the  eflendal  End  of  the  ASt  will  be 
indrely  over-turned.  It  is  further  infifted 
upon,  that  there  could  be  no  new  Rule  in  this 
Cafe  from  the  Nece£Scy  of  theThin^,  becaufe 
the  Crown  cannot  fue  out  a  new  Fenireyjftc, 
wherever  a  new  Law  is  introduced,  the  Prac- 
tice of  the  Court  mufl  conform  to  the  Inten- 
tion of  that  Law,  and  not  the  Intention  of  that 
Law  to  the  Forms  of  the  Court :  Where  a 
Rule  cannot  fubliil  by  Reafbn  of  a  new  Law, 
but  it  is  neceiTary  ut  res  vaUat  to  have  a  new 
Rule,  in  that  Cafe  a  Venire  muft  iiTue  of  Courfe. 
Bro.  Fen.fac,  pL  30.  and  tho'  the  Matter  does 
not  appear  upon  Record  to  intitle  them  to  a 
new  Venire^  yet  it  may  be  fuggeiled  upon  Re- 
cord ;  for  if  the  Party  can  have  Liberty,  for  (88.) 
the  Sake  of  making  Continuances,  to  mggefl 
what  is  contrary  to  Matter  of  Fad,  a  fortiori 
where  it  is  in  Support  of  an  faSt  of  Parliament, 
which  cannot  fubufl  vrithout  fuch  Suggeftion. 
Suppofing  a  Venire  iiTue  upon  the  Salloting 
Ckuie,  will  that  preclude  the  Part^  to  apply 
to  the  Court  for  a  fpecial  Juiy  ?  this  would  be 
carrying  the  Ad  apparently  nirther  than  was 
intended ;  for  Trials  by  fpecial  Juries  are  in 
this  Refped  excepted  out  of  the  Ad.  The 
Statute  for  this  Reafon  eives  a  general  Direc- 
tion, and  takes  no  Notice  whether  a  Venire 
iflued  before  or  no ;  for  the  Iflue  is  the  Thing 

the 
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the  A6t  hath  in  View,  and  takes  no  Notice  of 
the  Proceis.  Supposing  before  the  Ad  a 
Fitnin  was  taken  out,  muft  Proceedii^  be 
upon  that  Fminf  certainly  no;  therefore  a 
new  Venin  may  iflue  forth  by  Virtue  of  this 
h6t\  and  tho'  the  Words  of  the  KGt  are 
general,  yet  fuch  Conftrudion  muft  be  made 
as  is  confiftent  with  the  Meaning  of  the  Ad ; 
in  fome  Cafes  Continuances  may  be  entred 
upon  the  Venire^  as  where  the  Array  is  quafhed ; 
nothing  more  certain,  than  that  a  new  Fenire 
iflues  of  Courfe.  Bro.  Ven.fac.  Stan/.  P.  C, 
155. A.  Keihvey$b.b.  $Rip,J^l,b.  RowlamTs 
Cafe.  Venire  may  be  quajhed  at  the  Suit  of  the 
Party.  Aleyn  i8.  In  the  Cafe  of  fVright  and 
Pindar  J  an  j/Sas  Venire  was  awarded.  In  this 
Cafe,  had  there  been  a  new  Venire^  the  Inten^ 
tion  of  the  Ad  would  have  been  anfwered. 
The  Venire  ought  to  have  been  returned  and 
filed,  to  convince  the  Court  the  Crown  could 
not  have  another  Venire  \  by  the  Continuance 
upon  the  Venire  of  Vicecemes  mn  mi/it  Breve^ 
the  Crown  may  have  as  many  Venires  as  they 
pleafe.  Suppofe  there  had  been  no  Venire  zl  all, 
would  a  Defence  have  aided  the  Error  ?  In  the 
Cafe  of  Toung  and  fVatfon^  Cre.  Elix.  308,  there 
was  no  Return  to  the  Venire^  and  yet  that  was 
held  Error  after  Verdid  \  the  Court  might 
have  granted  a  new  Rule  after  the  old  one 
was  expired,  and  a  Venire  de  novo  would  have 
iflued  in  that  Cafe.  2  Rol.  Abr.  720.  pL  2. 
If  at  the  Return  of  the  Inqueft  upon  a  Venire^ 
a  Writ  comes  from  the  King  not  to  proceed, 
Rege  inconfulto^  and  afterwards  a  Procedendo  is 
granted,  a  new  Venire  ifTues  and  not  a  Habeas 

Corpora  \ 
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Corpora ;  and  (o  is  2  RoL  Abr.  yzi.  pi,  7.  in 
the  Cafe  of  ff^lby  and  ^infey^  Hob.   130. 
the  Habeas  Corpora  was  returned  album  Bnvfj 
and  thereupon  a   new  Fenire  was  awarded. 
Note ;    In  the  Cafe  of  Greene  and   Cole,    2 
Saund.    257,  258.     £rr0r  tc/^j  afjigned  upon 
this  Mifretum  of  the  Venire  ;  and  it  was  ob- 
je^ledy  that  the  Defendant  might  have  challenged 
the  Array^  but  that  it  was  the  erroneous  A£t  of 
the  Court  to  Mifaward  the  Venire.     As  to 
Trials  at  Bar^  where  the  Caufe  does  not  come  on  0^ 
to  Trial  at  the  Day  appointed^  it  is  put  off  by 
Adjournment  \  and  when  the  Trial  comes  on^  the         (84.) 
Entry  upon  the  Record  is  made  upon  that  Day 
which  was  firfi  appointed  \   and  in  all  thefe 
Cafes  the  Adjournment  is  to  a  Day  within  the 
fame  Term  j  there  is  no  Inftance  of  Trials  being 
adjourned  to  a  fubjequent  Term,  without  frejh 
Application  to  the  Court  to  obtain  a  new  Kule. 
In  Trials  at  Bar,  if  at  the  Day  appointed  there 
is  Defe£fus  Juratorum^  a  Decem  Tales  or  an 
0£io  Tales  ifmes,  which  is  a  Continuation  of 
the  &me  Procefs,  and  fo  a  great  Difference 
between  Trials  at  Bar  by  Adjournment,  and 
Trials  by  fpecial  Juries. 

Raymond  C  J.  delivered  the  Opinion  of  the 
Court ;  That  there  did  not  appear  any  Irregu- 
larity upon  the  Record  to  fet  afide  the  VerdiH  ; 
he  (aid  the  A6i  of  Parliament  was  a  beneficial 
A£i,  and  ought  to  be  fupported ;  he  then 
mentioned  the  Mifchiefs  which  occafioned  the 
making  that  A£l,  and  the  feveral  Remedies 
that  are  applied  in  the  Redrefs  of  them. 
Vidi  3  Geo,  2.  An  A£l  for  the  better  Regulation 
of  furies*     The  Aft   particularly  prefcribes, 
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that  no  Jurors  (hall  be  returned  which  have 
ferved  within  fuch  a  Tfme,  f.  e,  {Two  Tears) ; 
it  further  provides,  that  no  lefs  th^di /brty-eight 
ihall  be  returned  upon  the  Vinin^  unlefs  in 
particular  Cafes,  where,  upon  Application  to 
the  Court,  a  Rule  is  eranted  for  a  fpecial  Jury ; 
fo  that  by  the  exprefs  Words  of  the  Statute  fpecial 
Juries  are  excepted  \  the  Method  therefore  of 
proceeding  hy  fpecial  Juries  is  in  no  wife  aberedy 
but  muft  be  in  the  fame  Fwm^  and.  in  the  fame 
Manner y  as  before  the  A&\  the  Statute  indeed 
goes  further,  and  fays,  after  a  fpecial  Jury  is 
firucky  the  Jury  h  Jlruck  JbaU  be  the  Perfons 
returned  for  the  Tnal;  but  there  are  no  addi- 
tional Words  to  make  it  neceflaiy  for  the  fame 
Jury  to  ferve  j  for  if  thefe  words  had  been  in- 
serted, they  would  have  excluded  Talefmen, 
which  would  have  been  inconvenient  in  thefe 
Cafes ;  the  Cafe  in  ^uejlion  is  not  included 
within  the  fFords  of  the  A£f ;  and  the  Court 
cannot  extend  the  words  of  the  Aft  to  it ; 
neither  will  the  Intention  or  Force  of  the  K8t 
be  any  Ways  impeached  or  offended  by  this 
Conilrudion ;  it  is  iniifled  upon  by  the  De- 
fendant, that  the  Rule  was  fpecially  confined 
to  a  Time,  vi%,  to  the  Sittings  after  Trinity 
Term,  and  that  in  thefe  Cafes  it  is  the  Rule 
of  the  Court  which  gives  the  Authority  to  the 
Jury.  The  Court  ts  of  another  Opinion^  that 
in  all  thefe  Cafes  the  Authority  of  a  Jury 
arifes  from  the  King*s  Writ ;  the  Import  of 
the  Rule  is  to  have  a  fair  Jury  firuck  before 
the  Mafter^  and  after  that  is  done  the  Return 
mufl  be  made  by  the  Sheriff,  as  in  other  Cafes, 
who  returns  the  Venire^  upon  which  the  Power 
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of  the  Jury  depends ;  and  tho'  the  Rule  is  to 
have  the  Trial  at  a  Time  limited,  yet  it  is  not 
reftriifive ;  the  Rule  is  pro  triationi  in  general, 
and  the  Time  limited  (hews  only  the  Intention  (86.) 
of  the  Court  to  have  it  tried  at  that  Time,  but 
it  is  not  to  be  taken  mgativify^  at  that  Timi 
and  no  other ;  in  this  Cafe  the  Crown  could 
not  have  a  Voniro  do  novo ;  and  therefore  from 
the  Neceffity  of  the  Thing  the  Trial  muft  be 
upon  the  old  Rule.  Before  7  &  8  ^.  3.  a 
new  Finin  could  ifliie  in  ibme  Cafes,  as  upon 
a  Challenge  to  the  Array ;  fo  where  the  Ver- 
did  is  imperfed,  when  there  hath  been  a 
Mifreturnof  the  Jurors,  bfc.  in  thefe  Cafes, 
and  the  like,  a  Vonin  de  novo  would  iflue*  In 
Jleyn  1 8.  it  is  &id,  an  jfSas  Venin  fliould  be 
awarded,  and  not  a  Venin  de  novo ;  but  he 
thought  that  an  odd  Cafe,  and  faid  he 
never  before  heard  of  an  Jllias  Venire.  In 
Styles  22,  34.  it  is  held  a  Venire  de  novo  would 
go ;  but  even  in  that  Cafe  there  are  contra- 
didory  Opinions ;  ahd  tho'  it  was  adjudged  a 
Venire  de  novo  (hpuld  be  awarded,  yet  it  was 
held,  that  the  feme  Jury  fliould  be  returned. 
This  Cafe  hath  a  great  Refemblance  to  the 
Cafe  in  StileSj  the  feme  Jury  is  returned  in  this 
Cafe,  only  the  Continuances  are  kept  on  upon 
the  Dijlringas^  and  an  AUas  Dijiringat  is 
awarded,  in  all  the  Cafes  cited  by  the  De* 
fendant  there  hath  been  the  feme  Mijtake 
either  in  impanelling  the  Jury^  or  returning 
the  Writ  \  but  when  there  appears  no  Defect 
upon  Record,  a  new  Venire  never  goes ; 
7  &r  8  Will.  3.  does  not  extend  to  Criminal 
Cafes^  fo  that  Cafes  of  that  Nature  remain  as 

K    2  they 


132    Cafes  in  B.  R.  &c.  5  Geo.  II. 

thiy  were   before  the  A£l\    before  this    Ad 
Ventres  de  novo  have  been  granted,  but  never 
without  the  Confent  of  the  Parties.     It  is  faid, 
that  in  C,  B,  in  Cafes  of  fpecial  Juries  new 
Rules  are  alwavs  granted  ;  admitting  it  to  be 
foy  it  avails  notning  here,  for  different  Courts 
have  different  Forms,  and  their  Pra£iice  varies 
in  many  Circumftances.      fflien  an    Irregu- 
larity is  complained  of^  the  Party  complaining 
muft  Jhew  the    Irregularity ^  and  not  put  the 
ether  Party  to  vindicate  his   Proceedings^  and 
Jhew  that   he   is    regular ;     there    does   not 
appear  to  be  any  Irregularity  in  the  prefent 
Cafe ;  but  the  Court  is  unanimous,  that  the 
Verdi£f  Jhall  Jland.     Whether  or  no  the  De- 
fendant was  too  late  to  make  his  objeSlion^  he 
faidy  the  Court  would  not  determine^  the  Objec- 
tion being  over-ruled  upon  the  Merits  of  it ;  but 
without  Doubt  in  Cafes  of  Irregularity  Advan- 
tage mu/l  be  taken  of  it  tn  proper  Seajon  ;  other- 
wife  no  Advantage  can  be  taken  of  it  afterwards. 

Mr.  B.  Counfel  moved  the  Courts  that  the  De- 
fendant having  given  fufficient  Security  might 
not  be  committed  before    yudgment  Jhould   be 
given* 

The  A.  G.  oppofed  the  Motion^  andfaid^  there 
had    been    In/lances    where   immediately  after 
VerdiH  at  Nifi  prius,  the  Defendant  had  been 
committed^  andfo  injifled  upon  his  Commitment, 
(86.)  Mr.  B.  then  moved  in  Arre/l  of  Judgment^ 

and  defired  a  Day's  Time  to  confider  of  it. 

The  A.  G.  refufed  to  confent ;  andfaidy  that 
when  the  Defendant  was  called  to  receive  judg- 
menty  then  his  Counfel  might  move  in  Arrefi  of 
Judgment  \    and    fo    prayed    the    Defendant 

might 
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might  be    committed,   and    brought    up    to 
receive  Judgment  on  the  Day  following. 


The  King  veffus  Franklin,  Hil.  5  Geo.  II. 

B.  R.  Vide  ante. 

Judgment  being  prayed  againft  the  Defendant  j 
it  was  moved  in  Arreji  of  Judgment^  that 
the  Rule  which  was  granted  by  the  Court  for 
returning  a  fpecialfury^  and  by  Virtue  of  which 
afpecial  Jury  was  returned^  Jhould  have  been 
fuggefted  on  Record.  That  this  was  an  Ob- 
jeS^ion  ariflng  upon  the  Record  of  Nifiprius  \ 
and  tho'  this  Cafe  is  by  a  particular  Exception 
taken  out  of  the  Balloting  Claufe,  yet  the  Rule 
itfelf  flows  from  the  Authority  of  the  A<Sb ; 
and  therefore  (hould  have  been  taken  Notice  of 
upon  Record,  to  (hew  that  the  Proceedings  in 
this  Cafe  were  not  grounded  upon  the  Rules 
of  Common  Law,  nor  yet  according  to  the 
general  Provifion  of  the  late  A&.  upon  the 
Balloting  Claufe  ;  in  this  Cafe  the  Venire^  the 
Return  of  the  Procefs,  Cffr.  are  entered  in  the 
fame  Form  as  Proceedings  at  Common  Law  ; 
and  if  they  are  confidered  as  fuch,  there  is  a 
manifeft  £rror.  Rules  for  Trials  by  fpecial 
Juries  are  taken  by  Exception  out  of  the  h.{k  ; 
it  muft  be  confidered  therefore  by  what  Au- 
thority the  Rule  in  this  Cafe  was  granted  \  for 
before  the  A£l,  Rules  of  this  Kind  were  never 
granted  but  upon  Confent  of  Parties ;  the 
Power  therefore  which  hath  been  exercifed  in 
this  Cafe  is  wholly  depending   and    flowing 
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from  the  Aft,  and  (b  it  ought  to  have  been 
fuggefted  upon  Record.  The  K6t  of  Parlia- 
ment excepts  fpecial  Juries  appointed  bv  Rule 
of  Court,  and  favs  further,  that  the  Jury  (b 
ftruck  fhall  be  tne  Jury  returned  to  try  the 
IflTue  ;  and  it  is  by  this  Authority  that  twenty- 
four  only  are  returned.  Supponng  there  had 
been  no  Rule  at  all,  that  undoubtedly  had  been 
Error ;  here  does  not  appear  to  be  any  Rule 
in  this  Cafe,  nothing  of  that  Matter  is  fug- 
gefted upon  Record  1  and  thi  Court  can  taki 
no  Notice  of  any  Thing  now  but  what  appoars 
upon  Record  \  it  it  for  that  Reafon  that  the 
Ruky  which  is  the  ejjential  Part  of  a  Trial  of 
this  Nature^  ought  to  be  entred  upon  Record.  In 
the  Cafe  of  Savill  and  Candijh^  Teh.  213.  a 
(87.)  Tales  de  Circumftantibus  was  awarded,  and 
the  Tales  returned  upon  the  Po/lea ;  but  be- 
caufe  it  was  not  fuggefted  upon  the  Record 
that  the  Tales  vrtrtrfomina  jurator^  de  novo 
appofit*  fecundumformam  Statui^  Judgment  was 
arrejied\  for  this  ought  to  have  been  done, 
becaufe  at  Common  Law  the  Juftices  of  Affize 
could  not  grant  a  Tales  to  fupply  the  Defers 
of  the  firft  Jurors,  which  Power  is  meerly  by 
35  H,  8.  and  for  this  Reafon  it  ought  to  t>e 
particularly  entred  ^uod  nomina  jurator^  de  novo 
appofif  fecuneT  formam  Stat\  to  diftinguifh 
what  is  done  by  the  Common  Law  and  what 
is  aided  by  the  Statute.  This  Cafe  is  of  great 
Weight  in  the  prefent  ObjeSfion^  for  in  the  Cafe 
before  the  Court  there  appears  nothing  to 
Ihew  how  this  Jury  was  impanelled,  whether 
by  Common  Law,  or  by  Virtue  of  the  Statute, 
and  what  makes  a  Suggeftion  more  neceflary 
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in  this  Cafe  than  in  the  other ;  in  this  Cafe 
there  might  be  Proceedings  at  Common  Law, 
or  it  might  be  by  Proceedings  upon  the  Statute  i 
whereas  in  the  other  Cafe  the  Jury  was  re- 
turned upon  the  Pojiea^  which  (hewed  that 
the  Trial  could  only  be  by  Virtue  of  the 
Statute  ;  but  it  will  be  aniwered,  that  here  the 
Entiy  will  be  made  according  to  the  eftablifhed 
Pradiice.  This  Argument  was  infixed  upon 
in  Tthirton  23.  and  divers  Precedents  were 
ihewn,  where  Nmf  jut^  de  nevo^  Vc.  were 
omitted  upon  the  Panel,  yet  the  Court  did  not 
regard  it ;  for  it  feemed  to  them  that  thofe 
CSfes  had  ^zStA  fub  JiUntio^  and  without  Ex- 
ception. In  all  Cafes  when  a  new  Law  is 
introduced^  which  takes  the  Courfe  of  Proceedings 
cut  of  the  common  Road^  a  Suggeftton  is  always 
entered  upon  Record  \  as  where  a  Fenire  is 
directed  to  the  Coroner  t^on  a  Challenge  to  the 
Sheriff  \  fo  where  the  Trial  is  per  Medietatem 
Lingua  I  in  thefe  Cafes  a  Suggeflion  is  ahvays 
made  accordingly.  When  a  Defendant  is  con-- 
vi6led  of  a  Mifdemeanor^  and  before  yudgment 
claims  the  Benefit  of  the  King^s  Pardon,  and 
that  is  allowed^  it  is  ahvays  fuggefled upon  Record, 
Nihil  de  fine  quia  pardonatur;  and  fo  Cro. 
£liz.  153.  Lee  verfus  Curvetonj  and  Cro,  Jac. 
207.  Strickland  and  Thorp,  fVhere  a  De- 
fendant prays  leave  of  the  Court  to  plead  double, 
Suggeflion  is  always  made  upon  the  Record  cum 
licenda  Cur*  fecundum  form'  Stat'  in  ejufmodi 
Caf  edit'  &  proviP.  This  feems  to  be  a 
Cafe  in  Point ;  the  A£l  provides  that  the  De- 
fendant may  plead  double  by  Leave  of  the  Court  \ 
and  where  this  Leave  is  once  obtained,  //  ii 

always 
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always  entered  upon  Record  as  above^  otherwi/e  it 
would  be  Error ;  after  the  Reftoration,  in  all 
Cafes,  where  the  jf^  of  Indemnity  was  tleaded^ 
the  Party  was  obliged  tofuggeji  his  Plea^  that 
he  was  not  the  Per/on  who  Jiruck  the  Kin^s 
Head  off^  Sec,  and  the  Reafon  of  this  Sugge/iion 
waSy  becaufe  the  particular  Perjon  was  excepted 
out  of  the  A^. 
(88.)  At  Common  Law,  if  twenty-three  Jurors 

only  were  returned,  it  was  Error  \  the  late  Ad 
requires  that  forty-eight  fhall  be  returned,  but 
fpecial  Juries  are  excepted  out  of  the  ASt ;  in 
the  prefent  Cafe  here  are  only  twenty-four 
Jurors  returned,  which  is  Error,  unlefs  fome- 
thing  appear  upon  Record  to  take  this  Cafe 
out  of  the  general  Provifion  of  the  Ad ;  but 
nothing  appears  to  this  Purpofe,  and  fo  there 
is  a  manifeft  Error ;  it  does  not  appear  this 
was  a  Trial  by  a  fpecial  Jury,  and  fo  within 
the  Exception  of  the  Ad,  and  the  Court  can- 
not ex  officio  take  Notice  of  it.  Unlefs  the 
Rule  be  fuggefted  upon  Record,  it  will  intro- 
duce Confufion  and  great  Inconvenience. 
Suppofe  a  Rule  is  granted,  and  the  Caufe 
comes  on  to  Trial  before  a  Judge  who  did  not 
grant  the  Rule,  how  can  the  Judge  take  No- 
tice of  it  ?  nothing  of  this  Matter  will  appear 
upon  the  Record,  and  the  Judge  ex  officio  is 
obliged  to  fee  the  Caufe  tried  according  to  the 
Ad,  which,  by  the  general  Provifion  of  the 
Ad,  muft  be  upon  the  BaUoting  Claufe,  unlefs 
fomething  appears  particularly  to  take  it  out 
of  the  Claufe.  Upon  a  Writ  of  Error  out  of 
an  inferior  Court,  where  the  Trial  hath  been 
by  fpecial  Jury,  and  Objedion  is  made  to  the 
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Venire y  how  can  the  Courts  above  judge  what 
is  Error  and  what  is  not?  and  whether  the 
Proceedings  below  were  purfuant  to  the  late 
hGt  of  Parliament  or  not  ?  it  is  impoffible  a 
right  Judgment  can  be  made,  unlefs  the  Rule 
be  fuggefted  upon  Record.  Where  there  are 
feveral  Caufes  of  the  fame  Nature  depending 
in  the  fame  Court  between  the  fame  Parties, 
and  Rule  is  granted  for  a  fpecial  Jury  in  one 
Caufe,  and  another  Caufe  is  tried  by  a  fpecial 
Jury  upon  that  Rule,  (hould  this  be  alledged 
as  Error  ?  could  not  the  Rule  which  was  ob- 
tained in  the  firft  Caufe  be  produced  as  Evi- 
dence, and  warrant  the  Proceedings  in  this  ? 
It  certainly  might ;  for  the  Court  could  not 
diftinguifh  upon  the  Face  of  the  Rule  in  what 
Caufe  it  was  granted,  and  (b  the  Defendant 
could  take  no  Advantage  by  the  Error.  Since 
therefore  there  may  be  fo  great  an  Incon- 
venience introduced  on  the  one  Hand,  and 
there  can  none  arife  on  the  other,  we  hope  the 
Court  will  make  fuch  a  Determination  as  will 
be  agreeable  to  Reafon  and  Equity,  viz.  That 
it  is  neceflary  that  the  Rule  fhould  be  fug- 
gefted upon  Kecord,  and  that  the  Omiffion  of 
It  is  manifeft  Error. 

Mr.  A.  G.  Mr.  S.  G.  bf  at  conf :  This  is 
an  Objedlion  equally  arifing  in  every  Cafe 
fince  the  making  this  ASt\  and  the  fame 
Method  hath  been  obferved  in  all  other  Cafes 
as  hath  been  purfued  in  this,  and  there  is  no- 
thing oiFered  to  induce  the  Court  to  alter  the 
Method  \  but  if  it  fhould  be  neceflary  to  fuggeft 
the  Rule  upon  Record,  we  are  ftill  in  Time  ; 
for  we  have  entered    nothing   yet    but   the 
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(89.)  Similiter^  and  fo  have  ftill  an  opportunity  of 
amending  the  Roll  of  Nifi  prius^  and  fuggeft- 
ing  the  Rule  upon  Record.  It  is  infifted  upon, 
that  the  late  ASt  is  an  Introdu&ion  of  a  new 
Law ;  it  is  exprefly  provided  otherwife  by  the 
very  Words  of  the  AS,  by  which  it  is  en- 
acted, That  t^on  Motion  made  in  any  of  the 
Courts  at  Weftminfter-hall  Ar  a  Jpeciaiyury^ 
that  the  laid  Courts  may  anur  a  Jpecial  'jfury  to 
htjiruck  in  fuch  Manner  as  fuch  Juries  are 
ufualhflruck.  This  Qaufe  of  the  A61  is  made 
in  Affirmance  of  the  Common  Law  \  and  if  at 
Common  Law  no  Sugge/iion  was  entred  on 
Recordy  in  Trials  at  Bar^  and  Trials  byfpecial 
yurieSy  what  Reafon  is  there  to  make  any  in 
this  Cafef  Bh  the  A£l  there  is  an  express 
Reference  to  the  old  Method  of  proceeding  \  m 
this  Cafe  the  old  Method  is  therefore  to  he  ob- 
ferved.  In  Trials  at  Bar,  fuch  a  Suggeftion 
never  was  made  either  before  or  fmce  the 
A€t ;  and  there  is  no  /finance  of  a  TriaPs 
being  fet  afide  for  this  Defe£f.  If  there  had 
been  no  Rule  at  all,  the  Trial  had  been  illegal, 
and  not  warranted  by  the  hSt  \  the  Party  in- 
deed in  that  Cafe  could  not  ihew  Error  upon 
Record  ;  but  this  does  not  conclude  him  from 
all  Remedy;  for  upon  Application  to  the 
Court,  the  Court  would  fet  afide  the  Judg- 
ment for  Irregularity.  By  the  exprefs  Provi^ 
Jion  of  the  A&  Trials  by  fpecial  Juries  muft 
be  upon  Application  to  the  Court  by  Motion  \ 
there  is  a  great  Difference  between  Things 
that  muft  be  done  upon  Motion  and  thofe 
Things  which  muft  be  entred  upon  the 
Award  of  the  Roll.  In  the  Cafe  of  the  Coro- 
ner 
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ner  there  is  no  Motion  made  to  have  the  Venire 
MreSfed  to  him^  hut  it  is  done  by  Suggejiion  upon 
the  Award  of  the  Venire  ;  and  the  Reafon  of  this 
DireSfion  ts  to  prevent  the  NeeeJJity  of  putting 
the  Party  to  challenge  the  Array.  When  a 
Pardon  is  pleaded^  the  Entry  is  always^  Nihil 
pro  fine  quia  pardonatur^  but  it  does  not  fay 
how  pardoned  \  and  whether  by  A£t  of  Parlia- 
ment^ or  the  Kin^s  Letters  Patent,  Where 
the  Party  hath  Leave  to  plead  double,  it  is 
always  Juggejied  upon  Record  i  but  this  does 
not  prove  that  the  Omiffion  of  it  would  be 
Error  \  and  yet  in  this  Caie  it  is  not  prefcribed 
by  the  Statute  to  be  upon  Motion,  but  only  in 
general,  that  it  muft  be  by  Leave  of  the  Court  $ 
and  where  the  Provifion  of  an  h6t  is  in  fuch 
general  Terms,  it  may  be  thought  neceflfary, 
as  the  moft  fecure  Way,  to  enter  it  upon 
Record ;  but  where  the  fi&.  is  so  reftri£live, 
as  to  confine  the  Party  to  apply  by  Way  of 
Motion,  it  is  never  done.  The  Statute  which 
prevents  dilatory  Pleas  provides^  that  no  Pleas 
flyaU  he  received  in  the  Office  hut  upon  Affida- 
vit of  the  Party  to  verify  his  Plea  \  hut  the 
Affidavit  is  never  entered  upon  Record  \  no 
Complaint  of  any  Inconvenience  arijing  from 
this  PraSiice ;  for  if  the  Party  refufe  to  make 
Affidavit^  the  Office  will  never  receive  the 
Plea^  or  if  received^  the  Court  willfet  it  afide  (00.) 
for  Irregularity,  There  is  given  by  this  Ad 
a  Power  to  the  Judge  of  Affife  to  direct,  that 
leis  than  forty-eight  fhaU  be  returned ;  and  yet 
this  DireAion  cannot  be  fuggefted  upon  Re- 
cord, either  before*  the  Ifluing  of  the  Venire^ 
or  upon  the  Return  of  the  Pojiea,     The  Cafe 

in 
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in  Yeh.  which  is  ib  much  relied  upon,  is  of  no 
IFeight  in  the  prefint  ^e/Iion^  the  Trial  by 
Tales  is  given  intirelv  by  the  Sutute,  which  in 
that  Cafe  is  introdui^ive  of  a  new  Law  ;  for 
at  Common  Law  there  could  be  no  Tales ; 
and  where*ever  an  Alteration  is  made  either 
in  the  Procefs  of  the  Court,  or  where  the 
Trial  differs  from  a  Trial  at  Common  Law, 
as  in  the  Cafe  of  a  Tales  a  Suggeflion  is 
necefTary,  and  it  muft  be  entered  upon  Record 
fecuntP  formam  Stat\  &r.  In  this  Cafe  the 
Procefs  of  the  Court  is  in  no  Refpe£t  altered  \ 
Proceedings  by  fpecial  Juries  are  left  in  the 
fame  Plight,  and  muft  be  in  the  fame  Method 
as  before ;  the  Venire  muft  be  returned  by  the 
fame  Officer ;  and  if  in  this  Cafe  a  Suggeftion 
is  necefTary,  it  is  equally  necefTary  upon  the 
Balloting  Claufe.  Where  a  Rule  is  made  to 
pay  Money  into  Courts  this  Rule  is  never 
entered  upon  Record:  Neither  in  EjeSfment  is 
the  RuUy  which  the  Defendant  enters  into  to 
confefs  Leafe^  Entry  and  Oufter  at  the  Trial^ 
ever  entered  on  the  Roll\  and  yet  to  the  full 
as  necefTary  as  in  the  Cafe  in  Queftion.  The 
Form  of  Proceedings  by  fpecial  Juries  being  a 
Method  eftablifhed  by  Rule  of  Court,  if  any 
Doubt  arifes  relating  to  the  Rule,  it  muft  be 
determined  by  the  Court  who  granted  the 
Rule.  If  in  C.  B.  fever al  Actions  of  Tref- 
pafs  are  depending  between  the  fame  Parties j 
fome  by  Original  and  fome  not^  and  a  Difpute 
arifes^  on  Error  brought  for  Want  of  an 
Original^  the  Truth  of  the  Fa£f  muji  be  de- 
termined in  that  Court  where  the  Original 
firfi  ijfued'y  and  fo  no  fuch  Inconvenience   can 

arife 
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ari/e  as  preteniUd.  That  Precedents  were  of 
Authority  in  the  prefent  Cafe,  the  Cafe  of 
Budley  11  Ann.  was  cited. 

To  this  the  Defendant's  Counfel  replied, 
Although  it  was  (aid,  that  the  Rule  might  ftill 
be  entered  upon  Record,  yet  it  was  not  thought 
proper  to  iniift  upon  that  Point,  which  was 
liable  to  fo  many  Objedlions,  and  might  fo 
eafily  have  been  confuted.  The  late  K& 
hath  made  a  great  Difference  in  the  Manner 
of  appointing  fpecial  Juries;  before  the  ASt 
a  fpecial  Jury  was  never  appointed  but  by 
Confent  of  both  Parties  \  but  the  A<^  enables 
the  Court  ad  libitum^  upon  the  Prayer  of 
either  Party,  to  appoint  them ;  the  Cfafe  of 
double  Pleading  is  a  Cafe  in  Pointy  and  ftands 
unanfwered ;  it  is  faidj  that  the  Statute  di^ 
re£fs  that  it  Jhall  be  by  Leave  of  the  Court  in 
general^  but  that  the  prefent  Cafe  is  confined 
to  Motion ;  this  is  no  Diftin£tion  ;  for  where 
a  Thing  is  to  be  done  by  Leave  of  the  Court j 
and  where  upon  Motion^  it  is  in  Effe^  the  (91.) 
fame  Thing  \  for  Leave  muft  be  obtained  of 
the  Court  by  Motion,  for  the  Court  cannot 
grant  ex  officio^  without  Application  upon 
Motion, 

Unlefs  upon  fpecial  Juries  the  Rule  be 
fuggefted  upon  Record,  the  Judge  can  have 
no  Direction  in  what  Manner  to  fwear  the 
Jury.  Talefmen  are  excluded  by  the  Ballot- 
ing Claufe  ;  but  it  hath  been  adjudged,  that  in 
fpecial  Juries  the  Party  is  intitled  to  them. 
Unlefs  therefore  the  Rule  appears  upon 
Record,  what  can  induce  the  Judge  to  deter- 
mine in  what  Cafes  the  Party  is  intitled  to  a 

Taiesj 
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Taksy  and  in  what  not  ?  Admitted,  that 
before  the  A£t  there  was  no  Neceffity  to  fug- 
gefl  the  Rule,  bfc.  becaufe  no  Difference  in 
the  Return  of  the  Venire^  as  to  fpecial  Juries 
and  common  Juries ;  but  the  A£b  hath  now 
made  it  neceflary ;  for  by  the  general  Provi- 
fion  of  the  Ad  forty^ght  mufi  be  retumei^ 
except  in  fpecial  Juries ;  fomething  therefore 
ought  to  appear  upon  Record  to  bring  this 
Cafe  within  the  Exception :  Admitted  like- 
wife,  that  there  was  a  Difference  between 
Things  done  upon  Record  and  Things  done 
upon  Motion.  But  the  S^eftim  isj  whin 
the  A&  hath  introduced  a  new  Law^  whether 
the  Court  muji  not  confirm  their  Practice  to 
the  Intention  of  that  Law;  and  if  Error 
may  arife  upon  Proceedings  in  this  LaWy  the 
Proceedings  ought  to  be  fuggefted  upon  Record^ 
to  give  the  Party  the  Advantage  of  applying 
to  Superior  Courts  in  Order  to  have  that  judg" 
ment  reverfed.  In  the  Cafe  of  dilatory  Pleas,  no 
Plea  ihall  be  received  but  upon  Affidavit ;  but 
it  is  faid  the  Affidavit  is  never  fuggefted  ;  nor 
is  it  neceffary ;  for  no  Plea  can  be  received 
but  upon  Affidavit ;  befides,  what  Occafion 
for  a  Suggeftion,  when  Advantage  may  be 
taken  of  the  Plea  it  ielf  ?  for  unle&  Affidavit, 
it  is  no  Plea,  and  Plaintiff  may  fign  Judg- 
ment. In  Budley'x  Cafe^  there  was  Error 
appearing  upon  Record^  and  fo  that  Cafe  was 
not  abfobitely  determined  upon  Precedents  of  the 
Practice  of  the  Court ;  the  Rule  for  bringing 
Money  into  Court  is  to  be  taken  Advantage  of 
upon  Evidence^  and  cannot  be  fuggefted  upon 
Record  \  for  it  is  conftdered  as  Payment  of  fo 

much 
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much  Money y  and  asfuch  is  given  in  Evidence, 
Eje^hnents  are  not  paraUel  to  other  Cafes j  they 
are    always    confidered    as  Creatures   of  the 
Court ;  the  Court  will  not  permit  the  Plaintiff 
to  rekafey  will  not  permit  the  cafual  EjeHor  to 
bring  a  Writ  of  Error^  and  in  all  Refpe^s 
are  governed  by  the  Dire&ions   of  the  Court  \ 
and  To  whatever  relates  to  them  cannot  be 
introduced  as  Authorities  in  the  prefent  Cafe. 
Per   Cur\       The    Court   delivered    their 
Opinions   feparately   to   this    EfFeA:     The 
Determination  of  this  prefent  Cafe  will  depend 
much  upon  a  Reibludon  lately  delivered  by 
the  Court,  which  was  unanimous^  that  the  late 
An  does  not  extend  to  fpecial  Juries^  but  leaves         (02.) 
them  as  they  were  before   at   Common    Law\ 
before  the  late  A£l  Rules  were  often  granted 
by  the  Court  for  fpecial  Juries ;  but  that  Rule 
was  never  entered  on  Record  ;  and  yet  Pro- 
ceedings by  fpecial  Juries  was  as  much  con- 
trary to  the  Common  Law  before  the  A£l,  as 
they  are  now  contrary  to  the  general  Method 
prefcribed  by  the  A£l ;    it  would  be  odd  to 
adjudge  it  neceflfary  to  enter  the  Rule  upon 
Record,  when  it  is  no  Ways  conducive  to  the 
Trial.     By  the  Balloting  Claufe  a  new  Law 
is  introduced,  but  the  A£t  leaves  this  Cafe  to 
the  Dire£lions  of  the  Common    Law ;   the 
Method  of  Proceedings  that  hath  been  pur- 
fued  in  this  Cafe,  is  agreeable  to  the  Proceed- 
ings  at   Common  Law,  and    therefore   not 
erroneous.      This  is  an  Exception  in  Arrejl 
of  Judgment^  and  therefore  mufl  be  an  Error 
appearing  upon   Record  \   but  it  is  faid,  that 
Error  does  not  appear  upon  the  Face  of  the 

Record, 
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Record,  becaufe  the  Rule,  which  warrants  the 
Proceeding  by  a  fpecial  Jury,  is  not  fuggefted 
upon  Record.     The  A€t  looks  upon  Proceed- 
ings by  fpecial  Juries,  and  Proceedings  upon 
the  Balloting  Claufe,  to  be  equally  beneficial, 
and  was  (b  looked  upon  by  the  Legiflature. 
Special  Juries  not  treated  by  the  ASt  as  intro- 
du^live  of  a  new  Law,  but  leaves  them  to 
the    DireAions    of  the   Court   and  the  old 
Method  of  Proceedings  in  thefe  Cafes.     The 
Rule  is  no  more  than  to  direct  the  Officer  in 
the  Manner  of  returning  his  ff^rity  there  is  no 
Precedent  to  Jbew  the  Neceffitj  of  fugge/iing 
the  Rule  upon  Record  \  and  it  feems  equally 
neceflary  to  fuggeft  every  Rule  of  pleading 
upon  Record  ;  if  a  ^eftion  ari/esj  whether  a 
Rule  or  no  Rule^  it  mujl  he  determined  in  its 
proper  Court  \  and  if  no  RuUy  the  Court  will 
relieve  the  Party   by  fetting  afide   the   Judg^ 
ment.     Where  an  Exception  is  made,  as  in 
the  A&  of  Indemnity,  12  Car.  2.  1 1.  the  Party, 
that  will  take  the  Benefit  of  the  general  Provi- 
fion  of  the  Ad,  muft  (hew  himlelf  not  to  be 
included  within  the  Exception,  otherwife  the 
general  Provifion  of  the  KGt  will  not  extend 
to  him.      Judge  of  Aff^e  may  direH    a    lefs 
Number  than  forty-eight  to  be  returned  \  and 
yet  thefe  Diredions  cannot  be   entred  upon 
Records  this  is  a  ftronger  Cafe  than  the  Cafe 
in  Queftion  ;  this  is  drawn  by  Exception  out 
of  the  Balloting  Claufe,  and  is  giving  a  Power 
to  the  Judges  which  they  had  not  by  Common 
Law.      In  all  the  Cafes  cited  by    the   Defen-- 
dant  there  is  manifejl  Error  appearing   upon 
the  Face  of  the  Record  \    to  plead  double  was 

Error 
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Error  at  Common  Law ;  and  therefon  unlefs 
fomtthing  he  Juggefted  upon  Record^  as  cum 
licentia  Cur'  fecundum  form'  Stat\  &c.  to 
draw  that  Part  of  the  Cafe  out  of  the  general 
Proceedings  by  Cmmon  Law^  it  flitt  remains 
Error  j  fo  where  the  Venire  is  dtreHed  to  the 
Coroner^  for  the  Sheriff  is  the  legal  and  proper 
Officer  to  make  the  Return^  and  therefore  fome^ 
thing  muft  appear  to  Jhew  why  the  Venire  was 
not  direHed  to  him.  The  fame  Reafon  for 
that  Determination  in  Teh.  where  although 
the  Tales  was  fugsefted  upon  Record,  yet  that 
was  not  thought  mfficient ;  for  there  could  be 
no  Trial  bv  Tales  at  Common  Law,  and  there- 
fore neceflary  to  foggeft  Nomina  Jurator^  de 
novo  appofit  fecund  formam  Staf.  Had  the 
prefent  Cafe  been  equal  to  any  of  thofe,  the 
Want  of  Suggeftion  would  have  been  Error ; 
but  the  Common  Law  fupports  Trials  by 
ipecial  Juries,  and  therefore  the  Want  of  the 
Sugge/fion  is  not  Error  at  the  Common  Law  ; 
and  Jo  note  a  Difference^  where  an  A£l  of  Par^ 
lianunt  makes  an  Alteration  in  the  Common  LaWj 
and  where  it  is  made  in  Affirmance  of  it.  Note ; 
Per  Page  J.  Though  the  Court  did  not  grant 
fpecial  Juries  without  Confent  before  the  A£ly  yet 
the  Court  had  a  Power  to  grant  them. 

Per  Cur* :  Judgment  muft  be  affirmed.  Note ; 
On  the  lajl  Day  of  this  Term^  the  Defendant 
being  brought  into  Court  to  receive  Judgment, 
Judgment  was  given  againft  him  accordingly, 
viz.  To  pay  pro  Fine  100 1.  to  fuffer  one  Tea?s 
Imprifonmentj  and  to  give  2000  1.  Security  for 
his  Good  Behaviour  for  feven  Tears.  Vide 
Layer*s  and  Haines*s  Trial, 

L  Wafher 
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Wafher  ver/us  Smith  fcf  Ux\  Term. 
Mich.  6  Geo.  IL  B.  R. 

OfCoBs  in         A  CTION  of  Affault  and  Battery.     There 
Afaub  and       £\    ^^^^  ^y^^  Counts  laid  in  the  Declaration ; 

aPU^rf"  '*' ^^  ^^'  ^^^^"i^  Hujband and  fHfe  jointly, 

Molliter  ma-  ^^  ^A/  fecond  was  againfi  fVtft  onfy.      The 

nus  impoAiit,  Defendants,  as  to  the  FJ  ^  armis  in  the  firft 

tMheri  the  Count,  pleaded  Not  guilty ;    and  as  to  the 

r^^^  Aflault,  they  pleaded  a  J uftification  in  Defence 

under  40  s.  ^^  Property  by  a  Molliter  manus  impofuerunt. 

and  Plaintiff  The  r  eme  pleaded  in  the  (ame  Manner  to  the 

had  obtained  fecond  Count;   and  upon  both  thefe   Iflues 

no  Certificate,  ^j^^y  ^^^^  ^^  Trial.      The  Jury  found  the 

Defendants  guilty,  but  gave  under  40  /. 
Damages. 

Mr.  M.  Counfel  moved,  that  the  Plaintiff 
might  have  his  full  Cofls,  notwithflanding  the 
Damages  were  under  40  s.  and  laid  it  down  for  a 
Rule,  that  whenever  the  Defendant  pleaded 
fpecially,  and  there  was  a  Verdidi  aninft  him, 
the  Plaintiff  always  had  his  full  Cofb,  and 
there  was  no  Neceffity  for  a  Certificate. 

Mr.  F.  Counfel  cont' :  The  Plaintiff  is  not 
intitled  to  more  Cofts  than  Damages ;  and 
infifted  upon  the  22  bt  23  Car,  2.  r.  9.  which 
enadls,  That  in  Trefpafs,  Affault  and  Battery, 
and  other  Peribnal  A£tion,  i/  the  Judge  do  not 
certify  upon  the  Back  of  the  Record,  that  the 
(04.)  Affault  and  Battery  was  fufficiently  proved,  or 
that  the  Title  of  the  Land  mentioned  in  the 
Plaintiff* s  Declaration  was  chiefly  in  ^ejlion, 
the  Plaintiff,  in  cafe  the  fury  Jhallfnd  the 

damages 
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Damages  to  be  under  40  s.  Jhall  recover  no  more 
Co/is  than  Damages,  Here  is  no  Certificate 
that  the  Battery  was  fully  proved,  and  nothing 
to  diflinguifh  it  from  the  common  Cafe,  where 
Not  guilty  is  pleaded.  Where  the  Defendant 
pkads  Son  AfTault,  he  confejfes  the  aattery^ 
and  therefore  no  Occajion  for  a  Certificate ;  but 
here  the  Battery  is  denied^  and  the  Jpecial 
Pleadings  go  onfy  to  the  Affaub.  Suppofing 
the  Defendants  had  pleaded  generally  Not 
euilty,  and  the  PlaintifF  had  proved  that  they 
Afolkter  Manus  impofueruntj  without  any 
Thing  further,  would  the  Judge  have  certifiea 
it  in  this  Cafe  ?  there  is  no  more  Reafon  to 
give  Coils,  becaufe  the  Defendants  have 
pleaded  fpecially,  than  there  would  have  been 
had  the  general  IfTue  only  been  pleaded  1 

Z.  J.  An  odd  Dodrine,  that  when  the 
Defendant  pleads  fpecially  in  thefe  Cafes,  the 
Plaintiff  muft  have  full  Coils;  indeed  when 
Son  Affault  is  pleaded^  the  Battery  is  admitted 
in  exprefs  TermSy  and  amounts  to  a  Certificate ; 
but  MoUiter  manus  impofuit  goes  only  to  the 
Affault,  and  the  Defendants  as  to  the  Battery 
have  pleaded  Not  guilty. 

Oif^:  The  iingle  Queilion  is,  Whether 
Mottiter  manus  impofuit  does  not  admit  a 
Battery  ?     Adjomatur. 


L  2  Martin 
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Mardn  ver.  Allthom,  Mich.  6  Geo.  II. 

B.R. 

Om  Mfrhf-       A  CTION  upon  a  Promiflbiy  Note  which 

^itf^^M, /Ar    £\     yj,^^  given  and  wrote  by  the  Defendant 

Mv  am  At^    himfelf,  who  was  an  Attorney^  and  in  the  Note 

tvrwtf  prdtrtd  the  Plaintiff  was  named  Marten  with  an  r, 

t9  attimd.         but  the  Plaintiff  in  the  Declaration    named 

himfelf  Martin  \    and    this    the    Defendant 

pleaded  in  Abatement,  v/z.  that  the  Plaintiff's 

Name  was  Martin^  whereas  the  Note  was 

given  to  one  Martin. 

Mr.  71  Counfel  moved  to  fet  afide  the  Plea 
with  C9/lsj  and  the  Plaintiff' might  be  at  Liberty 
tojign Judgment  as  if  no  Plea  had  been  put  in. 
Tjie  Court  held  the  Plea  to  hc/rivobusy  and 
reproved  the  Omnfelfer  Jetting  his  Name  to  a 
Jham  Pleay  and  made  a  Rule  to  difcharge  the 
Plea;  and  that  the  Defendant ^  being  an 
Attorney  y  Jbonld  attend. 


(96.)  Hoar  verfus  Gates,  Mich.  6  Geo.  II. 
B.  R.  Vide  ante  6f  poft  Hil.  7 
Geo.  II. 


'T^HIS  Cafe  was  again  argued,  and  for  the 
*-    Plaintiff  infifted,  that  the  Rejoinder  was 


H^here  the 
Party  is  not 
iflcpped  by  tJke 

^Z^"^^  bad ;  for  a  BiU  of  Middkfex  caniot  be  fup- 
Time  rf the  pofed  to  iffue  but  in  Term-time ;  befides,  it  is 
Purchafe  of  Xf  atter  of  Record,  and  the  Parties  cannot  aver 
the  Writ,  contrary 
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contrary  to  that.  Lutw.  232.  i  Sid.  53,  60. 
Styles  156.  It  is  in  the  Nature  of  an  Origi- 
nal. Qirth.  232.  2  Show.  253.  4  MoJ.  9. 
Oo.  Ctfr.  264.  I  Roll.  Abr.  893.  i  Mod.  158. 
&0.    £&z.    181.    Carter    %2T,    Hob.    156, 

^97- 

Mr.  R.  Counfel  cont* :  The  Rejoinder  in  this 

Cafe  is  only  an  Anfwer  to  the  Plaintiff's  Repli- 
cation, which  goes  to  Matter  of  Fa£l  only,  vi%. 
that  he  profecuted  his  Bill  of  Afiddlefexy  Hil. 
13  Geo.  I.  returnable  the  Term  following. 
To  this  the  Defendant  rejoins  what  is  Matter 
of  YzSt  alio,  vix.  that  in  rei  veritate  the 
Plaintiff  did  not  profecute  his  Bill  in  Hil.  but 
that  it  iflfued  afterwards,  and  not  till  the  30th 
of  March ;  which  being  Matter  of  Fa£i  onfyj 
is  confejl  by  the  Demurrer.  The  Cafes  that 
have  been  cited  are  all  of  them  Cafes  upon 
Latitats  which  bear  T^ejie^  and  that  it  is  which 
makes  the  Eftoppel,  for  the  Record  is  againft 
him  ;  but  in  the  Bill  of  Middlefex  there  is  no 
Tefte,  which  makes  a  great  Difference.  Sup- 
pofing  upon  a  Latitat  the  liejie  fhould  be 
omitted,  the  Court  would  take  no  Notice  of 
it  by  Way  of  Eftoppel,  but  it  may  be  averred 
agamft.  The  Cafe  in  Lutw,  is  not  to  the 
Purpofe,  for  there  the  Te^e  appeared  upon 
Record.  Suppofing  a  Man  (hould  be  arrefted 
in  Vacation,  without  any  Writ  being  fued  out, 
and  afterwards  the  Plaintiff  fliould  take  out  a 
Writ,  pretending  that  it  iifued  out  the  Term 
preceding,  is  the  Defendant  eftopped  to  aver 
in  rei  veritate  when  the  Writ  iifued  ?  Fide 
2  Keb.  173,  198.  3  Keb.  213.  When  the 
Statute  of  Limitations  hath  given  a  Man  a 

legal 
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le|al  Advantage,  tho'  it  is  a  hard  Cafe,  yet 
this  Method  £all  not  avoid  it. 

Qif^ :  The  BUI  of  MiddUfex  is  the  Award 
of  the  Court,  but  the  Party  is  not  concluded  by 
that  Award.  The  Statute  of  Limitations  is  a 
remedial  Law,  and  made  to  preferve  Peace 
and  Quietneft,  that  People  muft  either  profe- 
cute  their  Adions  in  Time  or  not  at  all ;  it 
was  the  Plainti£F's  Fault  he  did  not  take  out 
his  Bill  (boner.  There  is  a  ftrong  Cafe  in  Thos. 
Raym.  1 6 1,  the  Cafe  of  B/Zr^if  verfus  Johnfonj 
(06.)  which  will  go  a  great  Way  in  determining  this 
Point.  Viii  the  Cafe ;  where  it  is  held,  that 
tho*  the  Tefte  of  a  Latitat  is  upon  Record, 
and  the  Party  cannot  aver  againft  it,  yet  there 
would  be  great  Inconvenience,  if  he  could  not 
fet  out  the  very  Time  of  the  Purchafe  of  the 
Writ ;  and  the  Relation  of  the  Tefie  is  only  to 
prevent  Fraud,  and  not  juftify  a  Tort.  The 
Court  further  held,  that  the  PlaindfF  in  this 
Cafe  had  no  Remedy  for  his  Debt,  by  Reafon 
of  the  Statute  of  Limitations,  unlefs  given  him 
by  this  Fidion  in  Law ;  and  it  would  not  be 
right  for  the  Court  to  give  Remedy  by  Fidion, 
where  it  is  exprefly  prohibited  by  the  Statute. 
Adjomatur. 


Pitman  ver.  Hardy,  Mich.  6  Geo.  II. 

B.  R. 


Debt  bra^kt     npHE  Defendant  gave  a  Warrant  of  Attorney 

**•  "tj^"^^*     *      to  confefs  a  Judgment,  Pafch.  5  Geo.  2. 
of  Attorney  to    t^evj  .  ''      ^     ^       *    -i  ^t^  cr' 

Confefs  Jiidg^    ""^  judgment  was  not  entered  up  that  Term  ; 

ment,  afterwards 
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afterwards  the  Plaintiff  brought  an  A£lion  of 
Debt,  and  declared  upon  this  Warrant  of 
Attorney  ;  to  which  the  Defendant  demurred. 
Mr.  G.  Counfel  infifted,  that  the  Defendant, 
by  his  Warrant  of  Attorney,  had  confefled  the 
Debt. 

731/  Court  Jaid^  they  never  heard  of  an  ASfion 
being  brought  upon  a  Warrant  of  Attorneys 
that  the  judgment  not  being  entred  within  the 
Time  limited^  the  Authority  was  determined  \ 
nor  can  the  Warrant  of  Attorney  be  any  Ac- 
knowledgment of  a  Debt ;  and  fo  Judgment  t^j>  jj^p 
for  the  Defendant  per  totam  Cur'. 


Wilkinfon  verfus  Draper,  Mich. 
6  Geo.  II.  B.  R. 

"VfiJ.  F.  Counfel  moved  to  fet  afide  a  VerdiSf^  Ferdia/et 
^^     becaufe  there  was    a  fpecial  Flea  and  ^fide-  becaufe 
Replication,  and  no  Entry  was  made  thereof  '^'/jf^^'^C^ 
With  the  Clerk  of  the  Papers,  which  is  irregular  jhecial^  'were 
and  contrary  to  Practice.     Mr.  S,  Counfel :  not  entred 
The  Defendant  (hould  have  objeded  to  this  '^h  the 
in  proper  Time,  but  after  Verdift  it  is  too  late  pf!!!^'^' 
to  take  Advantage  of  it.  fapers. 

But  the  Court  f aid  they  would  not  fuffer  the 
Officer  to  be  cheated  of  his  Fees  ;  and  fo  fet  afide 
the  VerdiSi,  and  obliged  the  Farties  to  go  back  to 
thefirjl  Fault. 


Daniel 
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(W.) 


C^t/or  uot 
Camter* 
mamMng  a 
Noiici  tf 
Trial  in 
Time* 


Daniel  ver.  Purbeck,  Mich.  6  Geo.  II. 

B.  R. 

\^R.  S.  Counfel :  //  is  an  ejiahlijhei  RuU  in 
^^  this  Court y  that  when  Notice  of  Trial  is 
countirmandid^  tho  Countermand  to  Jove  Co/is 
muft  he  two  Days  before^  &c.  in  a  Town^Caufe^ 
and  four  Days  in  a  Country  Caufe.  Notice  of 
Trial  was  given  in  this  Cafe  for  the  19th  of 
Auguji  at  ^arwicky  and  no  Countermand  tiU 
the  Sixteenth ;  he  dierefore  moved,  that  the 
Defendant  might  have  his  Cofts  ;  diere  is  no 
Refped  to  be  paid  to  the  Circumftances  of 
the  Cafe,  but  the  Rule  is  general,  and  muft 
be  purfued;  and  the  Court  ordered  accordingly, 
that  the  Defendant  ihould  have  Cofts. 


Motion  for  a 
new  Writ  of 
Imqtttfyt  the 
Jmry  kawng 
found  Da^ 
mages  for  the 
Drfeniant, 


Daniel  vcrfus  Purkis,  Mich.  6  Geo.  II. 

B.R. 

A  CTION  by  the  Plamtiff;  who  was  an 
^•^  Attorney,  for  his  Fees  }  pending  which 
the  Parties  came  to  an  Afi;reement,  that,  upon 
Payment  of  fo  much  Money  by  the  De- 
fendant, Proceedings  ihould  be  ftayed.  The 
Defendant  paid  the  Money,  and  took  a  Dif- 
charse  from  the  PlaintiiF;  notwithflanding 
which  the  Plaintiff  afterwards  proceeded  to 
Judgment,  and  eave  the  Defendant  Notice  of 
executing  a  Writ  of  Inquiry ;  a  Writ  of 
Inquiry  was  executed   accordingly,  and   the 

Jut* 
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Jury,  upon  the  Grcum/tanas  ofthi  Cafe^  gave 
one  Penny  Damages  for  the  Defendants 

Mr.  A  CounKl  moved  for  a  new  Writ  of 
Inquiry ;  upon  Ifluejoined  the  Jury  may  find 
for  the  Plaintiff  or  Defendant,  at  their  Dis- 
cretion ;  but  after  Judgment  they  are  only  to 
inquire  into  the  Quantum  0/  the  Damages  the 
Plaintiff  has  fujiained^  and  cannot  give  Damages 
againfi  him ;  and  of  this  Opinion  was  the 
Court,  and  therefore  thought  a  new  Writ 
oueht  to  go. 

Mr.  S,  Counfel  cont* :  It  muji  he  upon  the 
common  Therms  then^  upon  Payment  ofCofts. 

Mr.  P.  Counfel  cited  the  Cafe  of  the  Earl 
of  Rotchford  znd  the  Bifiop  of  Horwich  in  the 
C.  P.  A  ^are  Impedit  was  brought,  and 
Judgment  by  De£iult,  and  upon  executing  a 
Wnt  of  Inquiry,  the  Jury  found  there  was  no 
fuch  Church ;  and  upon  that  Application  was 
made  to  the  Court,  who  granted  a  new  Writ 
without  Payment  of  Cofts. 

Mr.  S.  Counfel :  The  Reafon  is,  becaufe  (os.) 
no  Cofts  are  given  upon  a  ^are  Impedit,  It 
is  the  conftant  Pradice  to  pay  Cofts  upon 
Motions  of  this  Nature  ;  if  the  Plaintiff  will 
waive  his  Judgment,  we  will  waive  our  Cofts, 
and  plead  the  General  Iffue.  But  the  Plaintiff 
not  confentingj  the  Court  inlarged  the  Rule. 


The 
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0/*#  com- 
mittid  as  a 
hofe^  idle  dtf- 
orderfy  Pir/on, 
tUlJhifind 
Security^ 
bailed  on  a 
Habeas 
Corpus, 


The  King  ver/us  Anne,  Ux*  of  Hannibal 
Cartor,  Mich.  6  Geo.  II.  B.  R. 

'T^HE  Defendant,  being  a  Negro  Slave,  was 
•*'  carried  by  her  Matter  before  a  Juftice 
of  Peace,  who  committed  her  to  Bridewell 
as  a  loofe,  idle  diforderly  Perfon,  and  for  In- 
fulting  and  Abufing  her  Matter.  It  was 
further  fet  forth,  that  fhe  was  committed  for 
Want  of  Sureties ;  and  Diredions  to  the 
Gaoler  to  keep  her  till  (he  found  good  and 
fufficient  Bail ;  (he  was  now  brought  down 
by  Habeas  Corpus^  and  Mr.  K.  Counlel  moved 
to  have  her  difcharged  ;  the  Commitment  is 
by  one  Juttice  of  reace  only,  and  is  not  a 
Convi£fion  upon  the  K&  of  Parliament,  like 
Mary  Talbofs  Cafe ;  for  there  (he  ought  to 
have  been  fent  to  the  County^GaoL  She  is 
committed  as  a  loofe^  idle  diforderly  Perfon^  for 
Infulting  and  Abufing  her  majler  \  if  the  Court 
is  of  Opinion  that  the  Commitment  is  legal, 
we  have  got  good  Bail  for  Sureties. 

Mr.  R.  Counfel  conf:  The  Infulting  and 
Abufing  her  Matter  is  an  Offence  bailable ; 
but  being  committed  likewife  as  a  loofe^  idle  dif 
orderly  Perfon^  Jhe  is  not  bailable. 

Cur*:  By  the  Commitment  the  Gaoler  is 
charged  to  keep  her  in  Cuttody  only  till  (he 
find  Security.  There  is  no  certain  Time 
limited  in  the  Commitment  how  long  (he 
(hall  remain  a  Prifoner,  as  till  the  next  Seffions, 
Csfr.  and  fo  by  this  Means  (he  may  remain  a 
Prifoner  for  Life. 

Mr. 


..,' 
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Mr.  R.  Counfel  then  offered  to  prove  her  a 
Slave,  and  that  the  Mailer  might  keep  her  a 
Priibner,  if  he  pleafed  ;  but  the  Court  would 
not  fufler  him  to  enter  upon  that  Point.  She 
is  committed  for  Want  of  Sureties,  and  muft 
be  bailed  if  ihe  hath  got  any.  There  was  an 
Affidavit  read  that  (he  was  married  to  a  Free- 
man. 


Berrington  vetfus  Parkhurft,  Mich. 
6  Geo.  II.  B.  R.  Fide  poft. 


M 


R.  R.  and  Mr.  F,  moved  to  (hew  Caufe.  Amendmna 
This  is  a  Rule  to  amend  a  Declaration  oflffue  in 
in  EjeSfment^  by  altering  the  County  and  laying  ^jeSment, 
the  Demife  in  Bucks,  whereas  now  it  is  for        /gg  \ 
Tithes  in  Middlefex.     This  Amendment  goes 
to  the  very  Suhftance  and  Jett  of  the  Asiion^ 
and  the  Defendants  have  pleaded  to  the  Demife^ 
as  laid  in  the  Declaration.     There  is  a  Diffe- 
rence between  A^fions  in  EjeSfment  and  all  other 
Cafes;  and  the  Court  will  never  fuffer  the 
Plaintiff'  in  £je£lment  to  amend  his  Declara- 
tion. 

Mr.  A,  Counfel  cont*:  The  Court  have 
frequently  fuffered  the  Plaintiff'  to  amend  his 
Declaration,  where  the  Miftakes  have  been 
more  material.  In  Aflfumpfit  by  the  Executors 
of  the  Duke  o/"  Marlborough,  the  Court  gave 
the  Plaintiffs  Leave  to  amende  by  laying  the 
AfTumpfit  as  a  Promife  made  to  them^  whereas 
before  it  was  laid  as  a  Promife  made  to  the 
Duke  himfelf     So  where  the   Word  Felonice 

hath 
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hath  been  omitted,  the  Court  have  riven 
Leave  to  amend  after  Ifliie  joined,  and  the 
Caufe  been  actually  carried  down  to  Trial. 
£je£tments  are  the  Creatures  of  the  Court,  and 
therefore  may  take  greater  Liberties  in  redi- 
lying  thefe  Miftakes.  In  this  Cafe  the  Decla^ 
ration  which  was  delivind  in  the  County  is 
righty  it  is  the  Declaration  in  the  Copy  of  the  IJfue 
which  is  wrong. 

Cur*:  We  never  fuffer  Declarations  in 
EjeHnunt  to  be  amended  where  it  alters  the  Sub^ 
Jiance  of  the  Anion  \  hut  if  the  Declaration 
delivered  in  the  County  is  right ^  the  Copy  of  the 
IJfue  may  be  amended  by  it ;  but  here  the  Rule 
is  onfy  to  amend  the  Declaration^and  you  cannot 
amend  the  Copy  of  the  IJfue  by  this  Rule  \  and 
therefore  the  Rule  muft  be  dijcharged. 


The  King  verfus  Inhabitants  of  Ecckf- 
home^  Mich.  6  Geo.  II.  B.  R. 

Htgkwojft.       ]\/r^'  ^*  ^^  ^  Certiorari  to  remove  an  Order 

^^^  of  the  Juftices  relating  to  the  Repairs  of 
the  Highway,  and  obtained  a  Rule  to  (hew 
Caufe.  Mr.  L.  There  is  no  Kdt  which  pre- 
fcribes  a  Method  for  the  Repair  of  the  Ways 
but  the  ^  &  4  ^.  C^  M.  by  that  Statute,  no 
Certiorari  lies,  unlefs  the  Right  come  in 
Queftion ;  by  7  &  8  W.  when  a  Townfhip  is 
not  able  to  repair  the  Wavs,  if  the  Inhabitants 
will  contribute  6  d,  per  Pounds  the  Parijh  is 
to  repair \  but  how?  by  the  Method  pre- 
foribed  by  3  W  4  ^. 

Cur>\ 
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Cur' :  How  can  the  Juftices  make  -  an 
Order  to  repair,  and  how  can  they  make  a 
Rate  but  by  3  (^  4  /i^.  f     Rule  difcharged. 


Berringcon  ver/iu  Parkhurftj  Mich.  (lOO.) 

6  Geo.  II.  B.  R.  Vide  ante. 

li^R.  J.  now  moved  again  to  mend  the  Copy  yfiu  in  EjiB- 
^^     of  the  IJfue  by  the  Declaration  delivered^  TTi^'f'^ 
bv  changing  the  County  from  Middlefex  to  Zl^^ 
nucks^  which  was  granted  by  the  Court  \  but 
they  refufed  to  let  the  Plaintiff  ftrike  out 
Tenementa  praMcf^  and  infert  dimijfa   fra^ 
ndjfa  inftead  of  them,  or  to  let  him  ftrike  out 
the  5  X.  Rent. 

Lance  verfus  Draper,  Term.  Hi). 
6  Geo.  II.  1732.  B.  R. 

pLaintiff  had  Judgment  to  recover  his  Debt  MoticH  to 
*      and  si  pro  Dam'  bf  Cu/lagiis.      The  ^J^^^^^l^ 
Defendant   brought    Error;    and  Judgment  ^^figraVa-- 
being  affirmed,  the  Plaintiff  had  12  /•  for  his  riance  be- 
Cofts  allowed  him  upon  the  Writ  of  Error,  fween  the 
Whereupon  he  took  out  a  Cap'  ad  fatisfacien--  ^^^  ^^ 
dum  to  levy  the  Debt  and  Cofts  upon  the  ^^^^' 
original  Judgment  acetiam  the    12  /.   Cofts 
upon  the  Writ  of  Error.     The  Plaintiff  after- 
wards took  out  a  Tejiatum  Ca'  Scf  to  levy  the 
Debt  and  Cofts  recovered  below,  but  took  no 
Notice  of  the  Cofts  upon  the  Writ  of  Error. 

Mr. 
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Mr.  R.  Counfel  moved  to  qua{h  the  Te/ia- 
turn  Ca'  Sa'  for  this  Variance. 

Mr.  S,  conf :  Here  is  no  Variance,  but 
the  Tejiatum  is  agreeable  to  the  original  Re- 
cord ;  before  the  Statute  for  Amendment  of 
Writs  of  Error,  where  the  Writ  contained 
more  than  the  original  Record,  that  was 
always  held  to  be  a  material  Variance ;  but 
where  the  Writ  contained  lefs,  as  where  Judg- 
ment was  againft  A.  of  B,  in  the  County  of, 
CsTr.  and  a  Writ  of  Error  had  been  brought  to 
reverfe  the  Judgment  againft  A.  without  men- 
tioning the  Addition,  yet  the  Writ  was  always 
held  lufficient ;  and  the  Reafon  is,  becaufe  it 
is  agreeable  to  the  original  Record  ;  and  tho' 
it  is  not  fet  out  in  fo  fiul  a  Manner  as  it  might 
be,  yet  there  is  fufficient  to  make  it  anfwer 
the  original  Record. 

But  the  Court  took  Time  to  confider. 


(101.)  Kent  &  Ux'  verfus  Wright,  Hil. 

6  Geo.  II.  B.  R. 

BondcMdi'      'TpHE  Defendant  and  another  were  jointly 
HmoL  1      jm(j  feverally  bound  in  a  Bond  of  200  /. 

conditioned  to  pay  100/.  at  a  Day  certain; 
but  it  was  further  provided,  that  if  the  other 
Obligor  became  infolvent,  that  then  the  De- 
fendant, upon  Payment  of  50  /.  at  the  Day, 
fhould  be  difcharged  of  the  Bond.  The 
Plaintiff  brought  his  ASion  upon  this  Bond 
^inft  the  Defendant,  who  paid  50/.  Into 
Court,  and  then  pleaded  a  Tender,  and  that 

the 
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the  other  Obligor  was  become  infolvent ;  the 
PlaintifFtook  the  50  /.  out  of  Court,  and  then 
demurred  to  the  Defendant's  Plea,  in  order  to 
have  his  Damages  and  Cofts ;  whereupon  the 
Defendant  moved  the  Court  to  ftay  Proceed- 
ings. 

Mr.  T.  Counfel  for  the  Plaintiff  infifted, 
that  the  Tender  was  not  well  pleaded;  for 
that  it  did  not  appear  when  the  other  Obligor 
became  infolvent ;  and  if  he  did  not  become 
fo  till  after  the  Day  of  Payment,  then  the 
Condition  was  broke,  and  the  whole  Penalty 
forfeited  ;  and  cited  2  Cro.  594. 

Mr.  S.  Counfel  cont^ :  The  Defendant  muft 
go  before  the  Mafter  to  fee  what  Damages 
accrued  before  the  Money  was  paid  into 
Court.  The  PlaintiflF  infifts,  that  the  Tender 
is  not  well  pleaded ;  but  he  has  waived  that 
by  taking  the  50  1.  out  of  Courts  fo  that  nothing 
is  now  to  be  confidered  but  the  Cofts  and 
Damages. 

Cur* :  The  Condition  of  the  Infolvency 
muft  have  Reference  to  the  Day  of  Payment ; 
but  if  the  Infolvency  happened  after  that, 
the  whole  is  forfeited  ;  it  does  not  appear  by 
this  Plea  when  the  Infolvency  happened,  but 
the  Plaintiff  has  waived  this  by  accepting  the 
50  /.  and  to  referred  it  to  the  Mafter,  to  fee 
what  was  due  for  Cofts  and  Damages  before 
the  50  /.  was  brought  into  Court. 


Mufgrave 
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Mu%rave  ver.  Povce,  Hil.  6  Geo.  II. 
B.  R.  Fide  poft. 

i'L,'    .     nr^E  Defendant  was  UielleJ  againft  in  the 

tiSlH^  '^   J: .    B'^oP  of  ^'/^  Court,  for  caUing  the 

PlaintiiF  Rogue  and  Rafcal. 

Mr.  F.  Counfel  moved  for  a  Prohibition, 

and  fuggefted  that  thefe  were  Words  onfy  of 

Heat  and  PaJpoHy  and  occafumedhy  the  Plains 

tiff* I  giving  ill  Language  fir/i,  and  calUng  the 

Defendant  a  Lyar.     Thefe  IVords  are  not  pun- 

ijhahle    in   the  Spiritual  Court.      To  mew 

Caufe. 


Sftritual 
Court  for 
Words. 

(10«.) 


Error. 


Crips  verfus  Lander,  Hil.  6  Geo.  11. 


M- 


B.R. 

R.  M.  Counfel  for  the  Plaintiff  in  Error. 
Affumpfit  againft  the  Defendant  an  At- 
torney in  C  B.  by  Bill,  HiL  5.  Geo.  2.  and  an 
Imparlance  to  a  Day  certain  in  Eajier  Term ; 
Judgment  for  the  PlaintiiF  by  Default,  and  a 
Writ  of  Enquiry  taken  out  returnable  Craf 
Afcenf  Dom\  which  is  the  laft  general  Re- 
turn in  Eafier  Term,  and  thereupon  final 
Judgment.  And  the  Error  infifted  upon  was, 
that  Bills  in  C.  B.  are  of  the  fame  Nature  with 
Bills  in  this  Court,  and  that  all  Procefs  iffued 
out  in  Confequence  thereof  ought  to  be  made  re-- 
tumable  at  a  Day  certain.  That  this  Error 
is  a  Mifaward  of  Procefs,  and  not  amendable 

within 
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within  any  of  the  Afts  of  Jeofailsj  which  ex- 
tend only  to  Judgments  after  VerdiSl. 

S,  Counfel :  This  is  a  Difcontinuance^  and 
aided  by  32  H.  8.  which  aids  Difcontinuances 
after  Verdift  only;  but  the  late  Ad  for 
Amendment  of  the  Law  extends  to  Judg- 
ments by  Default^  and  brings  them  withm  the 
Remedy  of  that  Statute ;  and  the  Cafe  of  Lep- 
por  and  Hobhs  was  cited  by  Mr.  Draper  (ami- 
cus Cur*)  which  Cafe  was  in  Pafch,  3  Geo,  2. 
ASfion  againji  the  Defendant  an  Attorney  in 
C  B.  by  Bill,  and  Judgment  by  Default ;  the 
Plaintiff  took  out  a  Writ  of  Inquiry,  return- 
able at  the  General  Return ;  Error  was 
brought  in  this  Court,  and  held  to  be  within 
the  Statute  of  Jeofails. 

The  fame  Caufe  argued  again. 

Mr.  S.  Counfel  now  fpoke  to  this  Caufe 
again,  and  faid  it  was  nothing  but  a  Mifcon- 
tinuance  aided  by  32  Hen.  o.  and  cited  the 
Cafe  of  the  King  and  the  Bijhop  of  Meath  in 
Ireland  \  which  was  a  ^uare  Impedit  return- 
able at  a  Day  certain,  but  the  Return  in  the 
Venire  was  made  upon  the  general  Return- 
Day,  and  a  Writ  of  Error  being  brought  in 
this  Court,  Pafch.  3  Geo.  i.  this  was  affigned 
for  Error ;  and  after  it  had  been  fpoke  to 
feveral  Times  by  the  Counfel  at  the  Bar, 
Parker  C.  J.  in  Trin.  3  Geo.  1.  delivered  the 
Opinion  of  the  Court  in  Confirmation  of  the 
Judgment ;  that  this  was  amendable  by  the 
Statute y  being  only  a  Mifcontinuance  of  the  Pro-  (103.) 
cefs^  and  cited  I   Inft,  325  a.  the  Difference 

M  between 
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between  a  Difcontinuance  and  a  Mifcontinu- 
ance.  jf  Difcontinuance  in  Procefs  confifting 
in  not  doing  when  a  Procefs  is  not  continued  \ 
and  a  Miscontinuance  is  when  one  Procefs  is 
awarded  injiead  of  another^  or  when  a  Day  is 
given  which  is  not  legal.  It  was  likewife  held, 
that  this  Statute  extended  to  Civil  Caufes  at 
the  Suit  of  the  Crown.  As  to  the  Cafe  of 
Lepper  and  Hobbs  he  (aid,  he  had  looked  into 
it,  but  it  was  entered  with  an  Adjomatur  only, 
and  not  determined.  The  Court  held  the 
firft  Cafe  to  be  in  Point ;  and  that  there  was 
no  Difference,  only  in  the  prefent  Cafe  the 
Jury  appear  upon  a  Writ  of  Inquiry,  and 
there  they  were  returned  by  Venire ;  and  fb 
Judgment  was  affirmed  ^^r  Cur\  And  it  was 
adjudged  afterwards  in  Eajler  Term  follow- 
ing, inter  Burrows  verfus  Dogley. 


Mufgrave  ver.  Povec,  Hil.  6  Geo.  II. 
5.  R.  Fide  ante. 

Prohibition.       \/[^'  ^'  Counfel  moved  to  fhewCaufe,  bfc, 

-^  ^  Thefe  Words  being  fpoken  by  one 
Clergyman  a^infl  another,  are  Words  of 
Scandal  and  Detradion,  and  properly  within 
the  Cognifance  of  the  Spiritual  Courts  and  cited 
2  Roll.  Abr.  295.  pi.  8.  297.  2  Lutw.  1053, 
1054,  1055.  3  Lev.  17. 

Mr.  F.  Counfel  cont^ :  Thefe  are  only 
Words  of  Heat  and  Paffion,  and  in  no  wile 
reflecting  upon  his  Fundbion,  and  cited  Comb. 
253.  2  Show,  454. 

Cur'  : 


J 
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Cur* :  In  the  fixth  of  the  late  Queen  this 
Diflindlion  was  taken  upon  Motion  of  the 
like  Nature.  Where  the  Words  in  them- 
felves  impart  a  RefliSfion  upon  the  Profeffion  or 
Bujinefs  of  another  Perfon^  and  where  they  are 
general^  and  have  no  Tendency  to  any  particular 
Fundiion^  as  in  the  Prefent  Cafe  ;  Rogue  and 
Rafcal  are  general  fVords^  and  do  not  in  the 
leajfl  relate  to  the  Function  of  a  Clergyman  ;  and 
therefore  made  the  Rule  ahfolute  for  the  Prohibi- 
tion. 


The  King  ver.  Moor,  Hil.  6  Geo.  II. 

B.R. 

\Ndi£fment  for  Perjury  removed  by  Certiorari  Perjury. 
^     into   this  Court;    the   Defendant   carried  ^^*V^ 
down  the  Record^  and  gave  Notice  of  Trials  but  ^^^g^J^fgf 
not  being  ready  with  the  Evidence  he  never 
entered  the  Record^  and  therefore  was  obliged  to 
pay  the  Profecutor  Co/is,      And  now   in   this        (104.) 
Termy  Mr.  S.  Counfel  moved  in  Behalf  of 
the  Profecutor  to  quafl)  the  Indictment. 

Mr.  F.  Counfel  cont* :  The  Profecutor  is 
now  too  late ;  the  Defendant  has  pleaded,  and 
the  Parties  are  at  Iflue.  If  the  Indidment  is 
now  quafhed,  it  muft  be  upon  Payment  of 
the  Defendants  Co/is;  and  of  this  Opinion 
was  the  Court.  And  becaufe  the  Profecutor 
would  not  agree  to  pay  Cofts,  the  Court  re- 
fufed  to  quajh  the  Indictment. 

M  2  Harcourt 
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Harcourt  verfus  Scagrave,  Pafch, 
6  Geo.  II.  B.  R. 


Special  De» 
mumr 
nvak/ed,  and 
Nil  debet 
pUaded  to 
Debt  OH  a 
Judgments 


Refyfed  to 
befit  afide  on 
Moth 


lotton. 


A  CTION  of  Debt  upon  a  Judgment ;  De- 
■'^  fendant  demurred J^ecialfy^  and  there  was 
a  yoinder  in  Demurrer;  but  before  the  Time 
for  Pleading  was  9ut^  the  Defendant  fhuck  his 
Demurrer  out  of  the  Paper ^  and  pleaded  HH  de- 
bet per  Patriam. 

Mr.  B,  Counfel  to  fet  afide  this  Plea. 
Whenever  the  Defendant  Demurs  fpeciatty^  and 
afterwards  waives  his  Demurrer^  he  can  plead 
nothing  but  the  General  IJfue ;  but  Nil  debet 
is  no  Plea  to  an  A£lion  of  Debt  upon  a  fudg^ 
ment, 

Sedper  Cur* :  In  all  Cafes  where  a  Plea  in 
Bar  is  pleaded,  we  never  fupprefs  it  upon 
Motion ;  Nil  debet  is  a  general  IJfue  \  and 
tho*  it  may  not  be  a  proper  Plea  in  this  Cafe^ 
yet  it  is  a  PUa  in  Bar^  andfo  falls  within  the 
general  Rule ;  if  the  Plea  Is  ill  the  Plaintiff 
may  demur. 


Hil.  verfus  Sir  Thomas  Reynolds, 
Pafch.  6  Geo.  II.  B.  R. 


Demurrer. 
Motion  to  fit 
it  qfide. 


T  TPON  Motion  to  fet  ajide  a  Demmrer^  the 
^  Cafe  was  this :  j£lton  uponfeveral  Cove* 
nants ;  the  Defendant^  without  craving  Oyer  of 
the  Indentures^  fet  forth  Indentures  of  Covenant 
in  his  Pleoy  and  then  demurred  generally  to  the 

Declaration  \ 
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Declaration  ;  hut  the  Court  fit  afide  the  De^ 
murrer  $  becaufe  the  Defendant  cannot  fit  forth 
any  Deed^  &c.  without  craving  Oyer, 

Scd  Quaere.  For  tho^  the  Party  demand- 
ing is  not  bound  to  plead  without  ity  yet  he 
may  plead  without  ity  if  he  will.,  on  taking 
upon  himfilf  to  recover  the  Bond  or  Deed; 
tM  if  he  plead  without  Oyer^  he  cannot 
after  waive  his  Plea  and  demand  Oyer,  Mo.  Ca« 
28.  {i.e.  6  Mod.)3Salk.  iiQ.tfff^iff  Wymark*x 
Oafi'i  5  ^^P*  74*  ^  Defendant  pleaded  a  Deed 
without  a  Prof^  &c.  the  Plaintiff  confeffed  a  (106.) 
Deed,  but  without  Oyer  fliewed  the  Condi- 
tion, and  af&gned  a  Breach ;  and  held  good« 


Heron  ver.  Bufhell,  Pafch.  6  Geo.  II. 

B.R. 

A  CTION  in  the  Palace- durt ;  the  Defen-   ^rror  comm 
^^     dant  being  a  married  Woman  pleaded  J^fjn^'J^^! 
Coverture^  but    the   Plea    being    over-ruled  l^ance,         ' 
Judgment  was  given  againft  her.     A  Writ  of 
Error  was  brought   in   B,   R,   and   general 
Errors  ai&gned,  and    upon    that  Judgment 
affirmed.      Defendant     then     brought    Error 
coram  vobis,  intending  to  ajjign  Error  in  Law  \ 
and  thereupon  the  Plaintiff  moved  ta  have  Exe- 
cution  ;  for  after  Judgment  affirmed  by  Writ  of 
Error  coram  vobis  wiU  not  Be ;  but  in  Support 
of  this  Writ  was  cited  the  Cafe  of  Tompfin  and 
Lyon^  Pafch,  4  Geo,  2.     In  an  A^fion  in  the 
MaHhalfea-C^ftr/,  the  Defendant  gave  Cover- 
ture  in  Evidence^  notwithftanding  which  Judg- 
ment 


I 
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ment  was  given  again/1  her ;  whereupon  jhe 
brought  Error  in  this  Court j  and  judgment  was 
affirmed  \  Jhe  afterwards  brought  Error  coram 
vobis,  and  ajfigned  for  Error  that  Jht  was  a 
Feme  Covert^  and  the  Court  allowed  this  for 
Error  in  FaSf^  and  reverfed  the  Judgment, 
But  the  Court  afterwards  in  the  prefent  Cafe 
granted  the  Motion^  and  heldj  that  Error 
coram  vobis  will  not  lie  after  Affirmance  of 
Judgment  \  for  this  Writ  Jhall  not  be  allowed 
but  at  the  Difcretion  of  the  Court ;  and  L.  J. 
cited  I  Ventr.  31.  Vide  Cro.  El.  281.  Error 
coram  vobis. 


Charlton  verfus  Bankcroft,  Pafch. 

6  Geo.  II. 

l^rror.  AFTER   Judgment  in  B,    R.   the  Parties 

'^*'  entered  into  an  Agreement  not  to  bring 
Error  in  Parliament^  notwithjianding  which 
the  Defendant  brought  Error^  &c.  upon  this  the 
Plaintiff  applied  to  the  Court  to  quajh  it^  and 
had  a  Rule  accordingly  ;  upon  which  he  imme- 
diately  took  out  Execution ;  and  the  Court  being 
now  moved  to  fet  afide  this  Execution,  it  was 
infifted  upon,  and  fo  ruled  by  the  Court,  that 
the  Rule  was  no  Superfedeas  to  the  Writ  of 
Error ;  if  the  Defendant  refufed  to  obey  the 
Rule  J  the  Plaintiff  might  have  had  an  Attach-- 
ment ;  but  while  the  Writ  was  in  Being  the 
Plaintiff  could  not  fue  out  Execution, 


Darby 
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Darby  ver/us  Gold,  Pafch.  6  Geo.  II.         (108.) 

B.R. 

ACTION  of  Debt  upon  a  Bond^  and  a  Ver-  Record  of  NlCi 
diafor  the  Plaintiffs  hut  the  Record  of  P""«  ^fi- 
Nifi  prius  being  bft,  Mr.  F.  Coun/el  moved  for  ^/V«w 
Leave  to  make  a  new  Record.^  and  cited  the  ^^^^ 
Cafe  of  Harvey  and  James,  i  Vent.  92.  93. 
and  faid,  there  were  feveral  other  Cafes  to  this 
Purpofe;    and  upon  this  a  Rule  was  made 
accordingly. 

In  the  Cafe  of  Needham  and  Granger,  9 
Geo.  I.  the  Diftringas  being  lofi  a  new  Writ 
was  granted  per  Cur',  returnable  by  the  Sheriff 
of  Bn&o\. 


Jurants  ver^  Williams,  Pafch.  6  Geo,  11. 

B.R. 

TERROR  upon  a  Judgment  in  C.  B.  upon  Error. 
-*-*  an  ASfion  brought  by  an  Attorney  of 
that  Court  by  Bill  againft  the  Defendant 
Executor^  lie.  for  his  Fees  and  Bujinefs  foU- 
cited  for  his  leJlator\  and  the  Declaration  fet 
forth^  that  the  Defendant  being  indebted  to  him 
in  the  Sum  of  bl.  for  Bujinefs  done  and  per-- 
formed^  Sec.  ne  in  Confideratton  inde  promifed 
to  pay  him  60 1.  Defendant  pleaded  feveral 
Judgments  had  againjt  him  as  an  Executor^ 
and  that  he  had  not  Affets  ultra  to  fatisfy  the 
Plaintiff* s  Demands.     The  Plaintiff  confejfed 

the 
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the  Defendant's  Plea^  and  entered  Judgmint 
with  Prayer  of  Execution  ofAJfets  quando  ac- 
ciderent ;  and  a  Writ  of  irror  being  brought 
upon  this  Judgfnent^  Mr.  M,  Counfel  took  two 
Lxceptions,  fr/lt  That  this  beinfi;  an  Adion 
upon  feveral  Promiies,  the  Conjideration  muft 
be  mutual^  or  otherwife  the  A&ion  will  not 
lie ;  and  the  Sum  of  6  il  is  notfufficient  to  raije 
a  Conjideration  for  the  Payment  of  bo  L  His 
iecond  Obje£lion  was,  that  the  Proceedings 
being  by  Bill,  the  Defendant  in  his  Plea  ought 
to  have  concluded  no  AJfets  die  impetrationis 
BilLt^  and  not  as  he  has  done  in  this  Cafe, 
that  he  had  no  Aflets  die  impetrationis  Brevis 
originalis* 

Mr.  D.  Counfel  conf :  As  to  the  firft  Ob- 
je£lion  he  faid,  the  Sexagint*  Libras^  men- 
tioned in  the  Confideration,  was  only  Sur- 
plufage,  and  the  Declaration  is  well  enough 
without  it  i  for  it  is  faid  in  the  Conflderation 
inde  he  promifed  to  pzypradi^*  Sexagint*  Li- 
bras  ;  (o  that  if  the  Sexagint*  be  omitted,  the 
pradidt*  Sbras  is  good.  To  the  fecond  Ob^ 
(107.)  ji^ion  he  faid^  if  the  Defendants  Plea  is 
naughty  "Judgment  muft  be  for  the  Plaintiff  in 
iither  Courts  for  the  Jbefendant  cannot  take  Ad- 
vantage of  his  own  Error  ;  and  the  Judgment 
was  affirmed  per  Cur^.  Vide  i  Lutw,  445. 
Cro.  EL  647.  Palm.  74.  Savil  31.  Sexagint* 
rejcAed  as  Surplufs^e.  Cro.  EL  747.  pL  28. 
the  Sum  of  io\,  fufficient  to  raife  a  Conjidira-- 
t  ion  for  Payment  of  ioo\. 


King 
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King  ver/us  Horwell,  Pafch.  6  Geo.  II. 

B.R. 

TUr^.  R.  Coun/el^  to  quajh  a  Certiorari^  which  Certiorari. 
^^  was  granted  to  remove  feveral  Orders 
of  Juftices  of  the  Peace,  that  were  made  at 
the  General  Seffions  for  the  Repair  of  High- 
ways, according  to  a  Power  granted  to  them 
by  the  ^  i^  4,  ff^.  ^  M.  c,  12.  by  Virtue  of 
which  Statute^  the  Ju/iices  may  in  SeJJions  order 
an  AJfeJfment  to  he  made  to  repair  the  High- 
ways^  Uc.  provided  fuch  AJfeJfment  does  not  ex^ 
ceed  6d.  in  the  Pound  \  and  it  is  further 
enaHed  by  the  fame  Statute^  that  all  Matters 
concerning  Highways^  hiz.Jhall  be  determined  in 
the  County  where  the  fame  do  lie^  and  not  elfe^ 
where  ;  and  that  no  Prefentmenty  Indi£fment  or 
Order y  made  by  Virtue  of  this  ASt  Jhall  be  re- 
moved  by  Certiorari  out  of  the  faid  County  into 
any  other  Court,  Per  Cur* :  A  Rule  to  Jhew 
Caufe. 


Goodtitle  ver.  Pettoe,  Pafch.  6  Geo.  \h 

B.R. 

XN  EjeSiment  the  Cafe  was  thus :  Birk  being  EjeQnunt, 
^  Jetjed  of  Lands  in  Fee  ccruenantedy  [put  of 
the  natural  Love  and  Affe£iion  which  he  had  for 
his  Wife  Anne,  and  for  her  better  Provtjion 
and  Maintenance  after  his  Deceafe)^  to  Jiand 
feifed  to  the  life  of  himfelf  and  Anne  his  Wife 

during 
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during  their  LiveSy  and  the  Life  of  the  Survi" 
vor  of  them ;  and  after  his  Deceafe^  and  the 
Deceafe  of  the  Survtvor  of  them^  then  to  the 
IJfue  oftneir  two  Bodies  laufuUy  to  be  begotten ; 
and  for  Default  offucb  Iffue^  Remainder  to  his 
Wife  for  Life^  with  a  rower  to  limit  over  the 
Efiate  tofuch  Perfons^  and  to  fuch  Ufes^  as  fie 
Jhould  appoint ;  and  for  Want  offucn  Appoint-- 
menty  Remainder  to  William  Thornton,  the 
Lefforofthe  Plaintiff  in  Fee.  Birk  died  with- 
out Ifuie ;  Anne  entred  :  and  by  Leafe  and 
Releafe  conveyed  the  Lands  in  Queftion  to 
her  Sifter  Jane  Smallpiece  in  Fee,  who  made 
(108.)  a  Leafe  of  the  PremiiTes  in  Queftion  to  the 
Defendant.  Anne  dies;  after  whofe  Death 
ff^lliam  Thornton  enters ;  upon  whom  Pettoe 
the  Leflee  of  Jane  Small-piece  re-enters,  upon 
which  the  Eje£fment  is  brought.  And  this 
Matter  being  made  a  Cafe  for  the  Determina- 
tion  of  this  Court ^  Mr.  K.  Counfel  argued  for 
the  Plaintiff,  and  Mr.  F.  for  the  Defendant. 

Mr.  R.  the  Doubt  in  Queftion  depends  upon 
thefe  two  Points^  viz.  what  pajffed  by  the  Leafe 
and  Releafe  to  Jane  Smallpiece  ;  and  if  it 
Jhould  be  adjudged  that  nothing  pajfed  by  that 
Conveyance^  then  2dly,  whether  the  Limitation 
of  the  life  to  William  Thornton  was  a  good 
Limitation  to  raife  a  life  to  him  or  no.  As  to 
the  firft  Point,  whether  a  Ufe  is  raifed  by  Fine 
or  Feoffment,  there  is  no  Occafion  for  any 
Confideration ;  becaufe  the  Ufes  are  raifed 
out  of  the  Efiate  of  the  Truftees,  in  whom 
the  whole  Fee-fimple  is  vefted  ;  but  in  all 
Cafes  upon  Covenants  to  fland  feifed^  the  Ufe 
arifes  out  of  the  Efiate  of  the  Covenantor^  in 

whom 
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whom  the  Fee  remains  tsU  the  contingent  Ufe 
arife  \  and  therefore  there  muft  be  a  Confide- 
ration,  otherwife  no  Ufe  can  arife  upon  fuch 
Limitations.   2  Sid.  66.     Natural  Love  and 
Affedion  is  a  good  Coniideration  by  Reafon 
of  Proximity  of  Blood ;    fo  the  Love   and 
Affedion  which   a  Man  bears  towards   his 
Wife,   is  a  TOod  Confideration ;    hut  where 
there  wants  rrivity  of  Bloody  or  a  vabiable 
Confideration  in  Money^  there  the  Limitation  is 
ahjobitefy  void.      In  this  Cafe  therefore  the 
Limitation  of  the  Ufe  to  the  Wife  is  a  good 
Limitation,  there  appearing  a  fufficient  Confi- 
deration upon  the  Face  of  the  Deed  itfelf  to 
raife  a  Ufe  to  her;    flie   takes  an   expreis 
Eftate  for  Life  ;  but  what  makes  the  Doubt 
in  this  Cafe  is,  the  Power  which  is  given  to 
the  Wife  of  Limiting  over  the  Eftate  to  fuch 
Peribns,  and  to  fuch  Ufes,  as  (he  (hall  ap- 
point I  fo  that  here  is  no  Cejtui  que  Ufe  named 
in  certain,  neither  can  any  Confideration  be 
intended  in  Blood ;  if  Jane  Smaihiece  hath 
any  Title,  (he  muft  claim  by  the  nrft  Cove- 
nantor ;  but  she  cannot  claim  under  him^  he^ 
caufejhe  is  a  Stranger  to  the  Covenantor^  and 
Ukewife  there  is  no  Confideration  ;  fuppofing  the 
Covenantor  had  covenanted  out  of  Love ^  ice.  to 
his  wife  to  fland  feifed  to  the  ufe  of  his  Wife 
for  Ltfe^  Remainder  to  Anne  Smallpiece ;  in 
this  Cafe  no  Ufe  could  arife  to  Ann  Smallpiece ; 
for  there  is  no  Confideration  either  exprefs  or 
implied^  and  being   altogether  a  Stranger   in 
Bloody  Jhe  cannot  claim  under  the  firft  Covenant* 
Nor  can  any  Confideration  be  averred  in  this 
Cafe^   becaufe   the   Appointee^  at   the  Time  of 

raifing 
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raifing  the  Ufsy  was  uncertain^  and  this  agrees 
with  Mildmay^s  Cafe.  Where  Ufes  are  raifed 
by  Covenant  in  Confideration  of  paternal 
Love,  ^c.  or  for  the  Advancement  of  any  of 
his  Blood)  and  after  in  the  (ame  Covenant  a 
(100.}  Provifo  is  added,  that  the  Covenantor,  for 
divers  good  Confiderations,  may  make  Leafes 
for  Years  to  his  Sons  or  DaughUrs^  or  any 
other  of  his  Blood ;  vet  the  Covenantor  in 
fuch  Cafe  cannot  make  Leafes  to  his  Sons, 
&f .  much  lefs  to  any  other  Perfon ;  becaufe 
the  Power  to  make  Leafes  for  Years  was 
void  when  the  Indenture  was  Jealed  and  deli- 
vered ;  for  the  Covenant  upon  fuch  general  Con- 
Jideration  cannot  raife  an  Ufe ;  and  no  particular 
Averment  can  be  made^  becaufe  his  Intent  was  as 
general  as  the  Confideration  was  ;  and  his  Intent 
at  the  Time  of  the  Delivery  of  the  Deed  was  not 
to  make  a  Leafe  to  any  Perfon  in  certain^  but  a 
Demife  generally  to  whom  ne  pleafed\  and  there- 
fore the  Power  to  make  L«ea(es,  the  Ufes 
being  created  and  raifed  by  Covenant  upon 
the  Confideration  aforefaid,  were  void  ab 
initio ;  and  no  Averment  can  make  it jgood,  or 
reduce  it  to  any  Certainty,  for  the  Intent  of 
the  Covenantor  is  as  general  as  the  Words 
are.  i  Rep,  176.  b.  As  to  the  fecond  Point, 
viz.  Whether  there  appears  fufficicnt  Matter 
upon  the  Face  of  the  Deed  to  raife  a  Ufe  to 
fVilliam  Thornton^  he  argued,  a  good  Ufe 
would  arife  to  William  Thornton.  If  a  Man 
covenants  for  divers  good  Caufes  and  Confidera- 
tions tofiand  feifed  to  the  Ufe  ^John  a  Stiles, 
tho*  J.  o.  is  not  mentioned  to  be  of  his  Bloody  yet 
the  Relation  he  bears  to  the  Covenantor  may  be 

averred ; 
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averred ;  in  this  Cafe  there  is  no  3ue/fion  but  if 
William  Thornton  had  been  mentioned  to  be  the 
Sifier's  Son^  but  then  a  good  life  would  have 
arifen  to  him  upon  that  Covenant ;  and  the  Con- 
ftderatiom  ofLovey  &c.  might  have  been  averred^ 
as  is  adjudged  in  Mildmay'^  Cafi'i  ^  K.cp*  i?^* 
b.  177.  a. 

It  is  the  Intent  of  the  Covenantor  not  only 
to  provide  for  his  Wife,  but  his  Intent  is  like- 
wife  to  provide  for  fVilliam  Thornton  who  was 
his  Sifter's  Son  ;  if  Love  and  AfFe£lion  to  his 
Wife  had  been  omitted,  yet  all  Ufes  in  Re- 
mainder to  Relations  and  the  next  of  Kin  had 
been  good ;  nor  can  the  Confideration  of  Love^ 
&c.  to  his  fVife^  mentioned  and  exprejfed  in  the 
fir/i  Limitation^  deftroy  thefe fubfequent  Ufes  \for 
a  Confideration^  when  it  is  not  inconfiftent  with 
the  beedy  may  be  averred  \  tM  a  Confideration 
be  exfrejly  mentioned  in  the  fir/i  Limitation  ; 
and  fo  ts  BedellV  Cafe^  7.  Rep.  40.  Harpur'f 
Cafe^  1 1  Rep.  24.  bw  25.  a.  where  it  is  alfo 
refolved,  that  altho'  Jhe  be  not  mentioned  to  be 
his  wife  J  yet  an  Averment  may  be  made  to  that 
Purpofe ;  fiifa  man  covenants  to  fiand feifed  to 
the  iffe  off  y  ^.  without  mentioning  him  par- 
ticularly  to  be  his  Son^  yet  J.  B.  may  be  averred 
to  be  his  Son. 

Mr.  F.  cont* :  He  agreed  that  the  two 
Points  were  the  proper  Points  in  ^efiion  ;  in 
this  Cafcj  the  Power  which  is  given  to  the  Feme 
of  limiting  truer ^  tec.  depends  upon  the  firft  Con- 
Jideration^  and  the  Ufes  which  fall  within  that 
Confideration  will  be  good ;  the  Reafon  of  Mild-  (110.) 
may'/  Cafe  is^  becaufe  the  Ufes  arifingfrom  the 
Power  referved  to  the  Covenantor  do  not  fall 

within 
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within  the  Conjideratim  mentioned  in  the  Cove- 
nant ;  it  is  admitted,  that  if  the  Eftate  had 
been  limited  to  Anne  in  Fee,  that  in  that  Cafe 
the  Leafe  and  Releafe  to  her  Sifter  yane 
Smal^iece  would  have  been  good ;  the  Limi- 
tation, as  it  now  ftands,  falls  ftronglv  within 
that  Reafon,  only  the  method  in  which  it  is 
now  limited  is  more  advantagious  to  her  than 
if  it  had  been  a£lually  limited  in  Fee  ;  for  as 
it  now  ftands,  ifjhe  had  remarried  with  another 
Husband^  Jhe  might  notwithflanding  her  Covers 
ture  have  dilpofed  of  it  by  ff^U  or  otherwife  to 
her  own  Relations.  Here  is  an  exprefs  Power 
given  to  Anne  upon  Coniideration  of  Love 
and  AfFe£lion  ;  which  Power  ihe  hath  put  in 
Execution  by  making  a  Leafe  and  Releafe  to 
yane  Smallpiece^  who  does  not  claim  as  by  a 
Conveyance  from  Anne^  but  is  in  by  Virtue  of 
the  firft  Covenant ;  if  a  Man^  in  Conjideration 
of  Money  given  by  B.  covenants  tojiandfeifed  to 
the  Ufe  of  ^•for  Life^  Remainder  to  C.  in  Fee^ 
the  Remainder  to  C*  is  good ;  and  yet  he  is  a 
Stranger  to  the  Gifi  of  the  Money.  2  Roll. 
Abr.  784.  pi.  6  faf  7.  But  the  Remainder  is 
grounded  upon  the  Conjideration  ;  and  yet  the 
Conveyance  in  that  Cafe  did  not  operate  by  Way 
of  Bargain  and  Sate,  but  by  W'ay  of  Cove- 
nants  to  Jland  feifed^  and  the  Power  of  limiting 
ever  ;  this  Cafe  ts  grounded  upon  that  Conjidera-- 
tion.  Note :  Since  the  Statute^  where  a  Per- 
fon  covenants  to  Jiand  feifed  in  Conjideration  of 
Money ^  after  the  Covenant  is  inroUed  it  operates 
by  Way  of  Bargain  and  Sale  \  and  yet  it  doe  not 
take  its  lEffe£f  from  the  Inrobnent^  but  from  the 
Jirjl  Covenants.    In  the  Cafe  of  Thomlinfon  and 

Dighton^ 
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Dighton^  the  Teftator  dtutfed  Lands  to  one  fir 
Ltfty  with  a  Power  to  the  Devifee  to  Smit  the 
EJiate  over  in  Fee  \  and  adjudged^  that  where 
a  Perfon  takes  an  exprefs  EJiate  for  Lifiy  he 
cannot  take  a  greater  EJiate  by  Implication ; 
but  neverthelefs  the  Devifee  may  difplfe  of  the 
Eftate  according  to  the  rower  given  him  by  the 
deflator  \  which  Determination  falls  within 
the  Reafon  of  this  Cafe.  And  yet  in  that 
Cafe,  had  the  Power  been  general,  without 
givine  an  exprefs  Eftate,  a  Pee  would  have 
pafled.     I  Salk.  239. 

As  to  the  fecond  Point,  vi%.  whether  there 
appeared  fufficient  ConAderation  to.  raife  a 
Ufe  to  William  Thornton^  he  held  there  did 
not ;  for  the  Confideration  muft  be  fuch  a 
Condderation  as  the  Teftator  had  in  View ; 
if  a  man  Covenants  to  Jlandfeifed  without  men- 
tioning  any  Confideration^  there  can  be  no  Aver^ 
mint  of  a  Confideration ;  in  Aiildmay*s  Cafe^ 
where  Love  and  Affection  is  exprejfedy  the  Per- 
fon to  whom  the  iffe  is  made  may  aver  in  what 
Degree  he  Jlands  related  \  as  that  he  is  Son^ 
Brother^  ice.  fo  if  the  Covenant  be  general  with  (UIO 
Confideration^  and  the  Perfon  and  the  Relation 
he  bears  the  Covenantor  be  Jhewed^  the  Conjider ac- 
tion may  be  averred ;  but  in  this  Cafe  there  is 
no  Confideration,  nor  does  it  appear  in  what 
Degree  William  Thornton  ftands  related  to 
the  Covenantor ;  and  fo  a  Difference  between 
this  and  Mildmay'j  Cafe^  and  therefore  cannot 
be  aided  by  Averment.  The  Statute  of 
Frauds  makes  this  Cafe  much  Jlronger  \  for  by 
that  Statute,  all  Declarations  and  Ufes  of 
TruflSy  Sec.  are   made  voidj  unlefs  proved  by 

fome 
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Jome  Writing  fignei  by  the  Party ^  or  by  his 
Lafi  WtU  in  fVriting\  now  here  appears 
nothing;  in  this  Writine  to  raife  a  Ufe ;  for 
altho'  Ufes  are  declared,  yet  if  there  does  not 
appear  fufficient  Matter  to  create  them,  the 
Declaration  is  made  void  by  that  Statute  ;  for 
fince  the  Statute^  no  Ufe  can  be  averred  by 
Paroly  but  muft  be  reduced  into  Writings  &c. 
He  urged  further,  that  the  Confideration  is 
not  fumciently  found  in  this  Cafe,  which  is 
now  to  be  coniidered  in  the  Nature  of  a 
Special  Verdict  \  it  ought  to  have  been  found 
certain,  that  the  Ufe  arifes  upon  Confidera- 
tion  of  Love  and  AiFedlion ;  for  in  Pleadings 
it  is  not  fufficient  to  aUedge  he  is  Son^  &c. 
without  averring  the  Confideration  ;  for  upon 
Iffue  joined  nothing  can  be  found  upon  VerdiSt^ 
but  that  he  is  Son^  &c.  fo  that  if  no  Confidera- 
tion be  found,  none  can  be  inferred  afterwards 
to  raife  the  Ufe. 

Mr.  R.'s  Reply:  The  Cafe  of  Knight  and 
Tomlinfon  is  a  Cafe  in  Pointy  fo  far  as  it 
manifejls  that  Anne  took  an  Eftate  for  Life. 
It  is  exprefly  laid  down  in  BedePs  Cafe  that 
an  Averment  may  be  made  that  is  conjiftent  with 
the  Deed^  provided  the  Perfon  is  certain  \  and 
that  this  Averment  is  traverfable  and  ijffuable 
appears  in  Mildmay'i  Cafe^  I  Rep.  176.  b. 
In  the  prefent  Cafe  the  Perfon  is  certain,  viz. 
to  fVilliam  Thornton  \  and  had  he  been  men- 
tioned in  the  Deed  as  Sifter's  Son,  without 
Doubt  that  had  been  a  good  Confideration  to 
have  raifed  a  Ufe.  The  Statute  of  Frauds  doth 
not  extend  to  this  Cafe  \  the  Limitation  is  here 
by  Deed,  ^c.  and  the  Averment  is  only  to 

make 
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make  and  explain  the  Conllideration  available ; 
but  it  does  not  extend  to  create  the  Ufes,  but 
is  only  to  make  the  Confideration  fufficient  to 
fupport  the  Ufes  which  are  declared  bv  the 
Covenants  to  ftand  feifed,  and  reduced  into 
Writing  accordine  to  the  Statute. 

Raymond  C.  ].  Under  whom  does  Jane  Small- 
piece,  to  whom  the  Leaf e  and  Releafewasmade^ 
claim^  and  how  does  that  Conveyance  to  her 
operate  f  It  arifes  out  of  the  Eftate  limited  by 
the  Hujband^  and  fie  being  a  Stranger  in  Blood 
to  himy  and  there  having  been  no  Confideration 
of  Money  made  to  him^  the  Leafe  and  Releafe 
ts  void',  for  fhe  does  not  claim  by  that  only, 
but  by  Virtue  of  the  ^rfi  Covenant ;  Aver-  (112.) 
ments  in  thefe  Cafes  are  not  altered  by  the 
Statute,  nor  does  the  A€t  extend  to  them. 
The  Intent  of  the  Covenant  is  plain ;  but  the 
^ue/lion  in  this  Cafe  iV,  how  the  Ufe  will  arife^ 
and  whether  the  Conjidoration  is  made  good  by 
jfverment* 

P.  J.  No  Part  of  the  Confideration  can 
extend  to  the  Leflbr ;  for  natural  Love  and 
Affection  to  the  Wife  cannot  be  extended  to  the 
Nephew ;  neither  can  the  Intent  of  the  Cove- 
nantor make  the  Ufes  good,  for  there  muft  be 
a  Confideration,  or  the  Limitation  is  void} 
and  the  Intent  can  go  no  further  than  appears 
upon  the  naked  Limitation  of  the  Ufes  them- 
felves. 

P,  J.  This  Cafe  will  deferve  Confideration. 
If^ane  Smallpiece  hath  any  Eftate,  ihe  muft 
claim  it  from  the  Covenantor.  But  ihe  can 
claim  no  Eftate  from  him,  becaufe  there  is 
neither  Privity  in  Blood,  nor  Confideration  in 
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Money;  and  in  aU  Covenants  ta  Jtand feifed 
thtre  muft  hi  a  Confidiration^  or  the  Limitation 
is  void.     When  a  Conftderation  is  once  ex- 

[)reired,  it  will  extend  to  all  to  whom  a  Ufe  is 
imited ;  provided  the  Perfons  are  certain^  and 
mentioned  by  Name  within  the   Deed.      The 
finding  helps  the  Plaintiff  in  this  Cafe ;  he  is 
found  to  he  the  Sijiet^s  Sony  which  is  as  Jhrong 
as  if  he  had  heenfo  named  in  the  Deed. 

L.  J.  The  Defendant  can  have  no  Title  in 
this  Cafe  $  for  the  Perjon  who  conveyed  to  her 
had  hut  an  E/late  for  Life^  and  no  Fee ;    if 
therefore  the  Defendant  hath  any  Title,  it 
muft  arife  out  of  the  Eftate  of  the  firft  Cove- 
nantor ;  but  it  cannot  arife  out  of  his  Eftate, 
becaufe    no    Privity    in    Blood,    nor    other 
valuable   Confideration.      As   to  the  iec<md 
Point,  there  arifes  fome  Difficulty,  tho'  upon 
the  Equity  of  thofe  Cafes  which  have  been 
cited,  the  Plaintiff  feems  to  have  good  Title. 
Wherever  in  a  Deed  the    Confiderations   are 
general^  an  Averment  which  is  consent  with 
the  Deed  may  he  made ;  fo  where  the  Confidera-- 
tion  is  parttculary  af  if  a  Man  covenants  out  of 
JLovOy  &c.  to  his  eldejt  Son  to  Jiand  feifed^  tic. 
Remainder  to  hisfecond  Son^  notwitl^anding  the 
Confideration  is  particular^  and  retrained  to  the 
fldifl  Son^  yet  it  may  he  extended  to  an  Averment  to 
re/ate  to  thefecond  Son ;  but  there  he  is  exprefled 
.to  be  his  Son,  which  is  an  Explanation  of  the 
Confideration  upon  which  the  flrft  Ufe  arifes. 
In  this  Cafe,  here  is  no  Explanation,  and  yet 
he  faid  he  was  inclinable  to  think  it  aided  by 
the  Averment.     The  Statute  of  Frauds  is  not  in 
^eftiouy  nor  of  any  Force  in  this  Cafe  ;  for 

when 


Cajes  in  B.  R.  &c.  6  Geo.  IL  1 79 

when  the  Ufe  is  created  bv  Deed,  the  Con- 
(ideradon  may  be  averreci,  as  Payment  of 
Mon^,  &c.  Sed  adjamatury  in  order  for  a 
fecond  Argument, 

Upon  tfa«  fecond  Argument,  Raymond  C.  J.        (118*) 
diSverid  the  Opinion  of  tin  Court  asfoUowt^  viz. 

That  the  Rmaindor  to  the  ff^/oj  with  a 
Power  to  limit  over  the  Eftate  tofuch  Porfon  or 
Perfms  asjhejhould  appoint ,  was  a  void  Limi^ 
tattonj  and  coniequently  her  Conve3rance  to 
Anno  Smallpieco  by  Leaie  and  Releafe  was  a 
void  Conveyance,  and  therefore  the  Defendant 
can  have  no  Title.  2dfyj  That  the  Remainder 
to  William  Thornton  was  good;  for  here  is  a 
Ceftuique  Ufe  named  in  certain^  and  he  is 
found  by  the  VerdiSt  to  be  Nephew  to  the  Cove^ 
nantor  \  and  according  to  the  Reibludons  in 
I  Rep.  176.  b.  177,  a.  Mildmay"%  Cafe. 
7  Rep.  40.  BedeW%  Gife.  1 1  Rep.  24,  25. 
Harpwr'%  Cafe.  The  Confideration  may  in  this 
Cafe  be  averred^  and  therefore  Judgment  was 
given  for  the  Plaintiff  ^^  tot  am  Cur. 


Gale  ver.  Mottram,  Pafch.  6  Geo.  IL 
B.  R.  ride  poft. 

IN  an  A&ion  upon  an  Arbitration  Bond  the  ^^ntration 
Defendant  f  leaded  no  Award.  The  Plain^  ^'^' 
tiff' in  nis  Rephcation  fet  forth  an  Awards  and 
affigned  a  Breach  \  whereupon  the  Defendant 
applied  to  the  Court  for  further  TimOy  and  had 
a  Rule  for  further  ilme  to  plead  \  the  Defend- 
ant (laid  till  the  Time  was  expired,  and  then 
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demurred  generally.  Mr.  F,  Counfel  now 
moved  to  Jet  afide  the  Demurrer j  and  that  the 
Plaintiff  might  have  Liberty  tojign  judgment ; 
becaufe  the  Defendant  had  not  pleaded  an  iffuable 
Plea^  as  is  the  ufualpraSice  tn  all  Cafes  where 
he  moves  for  Time  to  pleady  and  it  is  under  thefe 
Grcumftances  only  that  the  Rule  is  granted  \  b 
is  the  common  Pradice  in  Cam^  Scacc* ;  and 
tho'  he  could  not  produce  a  Precedent  in  this 
Court,  yet  the  Reafon  of  the  Thing  is  the 
fame ;  for  otherwife  the  Obtaining  the  Rule 
would  only  be  a  Trick  of  the  Defendant's  to 

fet  Time  in  Order  to  delay  the  Plaintiff's 
Proceedings ;  for  the  Defendant  may^  at  any 
Time  before  Judgment y  waive  his  Demurrer  and 
plead  over. 

P.  and  the  reft  of  the  Justices  against  the 
Motion.  There  are  two  Ways  of  Pleading  the 
General  Iffiu ;  the  one  when  the  Plea  goes  to  the 
FaG^  and  concludes  to  the  Country  \  the  other  is 
by  Demurrer y  which  is  an  iffuable  Plea  in  Law\ 
we  do  not  indeed  in  thefe  Cafes  aUaw  him  to 
plead  a  dilatory  Plea^  as  in  Abatement^  &c.  but 
upon  Demurrer  the  Plaintiff  may  join  Iffue^  and 
have  Judgment  upon  the  r leadings.  1  do  not 
fee  how  the  Defendant  could  have  pleaded  a 
general  Plea  to  the  Country ;  for  Jhould  he  rejoin 
and  plead  no  Breach^  that  would  have  been  a 
Departure  from  his  firfl  Plea^  and  would  admit 
an  Award.  When  the  Defendant  moves  for 
Time  to  plead^  he  does  not  by  that  Means  waive 
any  other  Advantage  y  and  fo  the  Motion  was 
denied  per  Cur*. 
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Innys  veffus  Sinclear>  Pafch.  6  Geo.  XL 
B.  R.  Vide  Holmes  verjus  Mendefe. 

THE  Defendant  was  arrejied^  and  held  to  Baili^m 
Bail,  upon  Affidavit  made  by  a  third  Per-  ^N^^^ 
fin,  and  not  by  the  Plaintiff  himfelfy  of  a  Note 
which  he  had  feen  in  the  Hands  of  a  Notary 
PubUck  at  Hamborough,  whereby  the  Defen- 
dant promi/edj  ice.  to  pay  the  Plaintiff,  &c. 
Mr.  r.  moved  to  discharge  the  Defendant  upon 
common  Bail,  becaufe  the  Affidavit  was  notfuffi^ 
cient  to  a/certain  the  Caufe  of  ASlion, 

Mr.   d.  Counfel  oppofed  the  Motion,  and 
offered  to  fupply  this  utkSt  by  zfupplemental 
Affidavit.    To  which  it  was  anfwered,  that  12 
Geo.  I.  intitled  an  A£l  to  prevent  frivolous  and 
vexatious  Arrejis,  makes  it  neceffary  for  the 
Affidavit  to  be  previous  to  the  Arreft,  and  fo  are 
the  exprefs  words  of  the  A£t ;  but  in  this  Cafe  it 
is  admitted,  that  the  Affidavit  upon  which  the 
Arreft  was  made  is  infufficient ;  it  muft  there- 
fore be  thrown  out  of  the  ^ejlion,  and  then  how 
will  the  Matter  Jiand;  it  wiU  Jland  thus,  that 
the  Defendant  was  arrejied  without  any  Affida- 
vit at  all,  which  is  illegal,  and  contrary  to  the 
A£t  of  Parliament,  which  enaSfs,  that  no  Person 
whatfoever  Jhall  be  arrejied  and  held  to  fpeciat 
Bail,  unlets  Affidavit  be  made  by  the  Plaintiff, 
that  his  Debt  is  upwards  of  \o\.  and  except  the 
Sum  Jwom  to  be  indorfed  on  the  Back  of  the 
Writ.     On  the  other  bide  it  was  faid,  that  the 
Plaintiff  in  this  Case  had   in  every  Refpe£l 
complied  with  the  Terms  of  the  Ad  of  Par- 

liament } 
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liament ;  fir  in  the  firft  place^  here  is  an  Affi* 
davit  oftne  Debt  made  be  fire  the  proper  Officer^ 
and  the  Sumjivom  to  is  tndorjed  on  the  Bad  of 
the  ff^rit:  bj  which  it  fumciendy  appeals, 
that  the  Caufe  of  Adion  is  fuch  as  will  hold 
the  Defesidajit  to  fecial  Bail;  and  tho'  it  is 
not  entered  £>  regularly  as  peribaps  it  might 
hare  been,  vet  certainly  the  rlaindff  is  now  at 
Liberty  to  Uipply  the  UefcSt  by  a  more  perfeQ 
Affidavit;  and  in  this  laft  Affidavit^  tho  Catdie 
of  Anion  is  fwom  tOy  and  the  Defendants  Ac^ 
knowUdgment  of  the  Debt ;  and  the  Cafe  of 
Hobhnife  and  HanftUy  Pafch.  4  Geo.  2.  which 
(116.)  was  to  this  Effect;  Plaintiff  made  Affidavit 
before  the  proper  Officer^  that  the  Defendant 
was  indebted  to  him  in  the  Sum  of^o  1.  but  did 
mtfiuear  to  the  Caufe  of  Anion  at  that  TinUj 
but  afterwards^  before  the  Purchaftng  the  Writ^ 
he  made  afrejh  Affidavit  of  the  Ca^fi  of  Anion ; 
which  was  held  good^  becaufe  both  Affidavits  were 
before  the  Iffuingofthe  Process.  In  the  original 
Cafe  the  Court  being  divided,  ae^omatur. 


Gambler  vtr,  Wright,  Pafch.  6  Geo.  II. 

B.  R.Fidepqfi. 


Error. 
Efcape. 


'yi^ RIT  of  Error  out  of  the  Common  Pleas  in 
^^  an  Anion  of  Debt  upon  an  Escape  ;  the 
Cafe  was  this :  J.  S.  was  taken  upon  a  Latitat 
iffuing  out  of  this  Court  at  the  Suit  of  Wright, 
and  committed  to  the  Custody  of  the  Marjhal  of 
the  Court  of  Kin^s  Bench^  and  was  afterwards 
brought  by  Hab^  Corpus  before  Denton  J.  rf 

the 


Cafes  hi  B.  R.  &c.  6  Geo.  II.  183 

the  Common  PUaSy  who  committed  him  to  the 
Cujiody  of  the  Warden  of  the  FUety  from 
whence  ne  made  his  Escape ;  whereupon  fr  right 
brought  his  Action  against  Gambler  the  Plaintiff 
in  ErroTy  and  had  Judgnunt.  H.  Serjeant 
took  two  Exceptions ;  his  firft  Objedion  was, 
diat  the  Commitment  to  the  Fleet  was  void  \ 
becaufe  It  does  not  appear,  that  at  the  Time 
of  bringing  the  Habeas  Corpus  there  was  any 
Procejs  out  ofC.  B.  againft  J.  S.  and  therefore 
the  Commitment  was  illegal,  and  no  Breach 
of  Duty  in  the  Warden  to  let  him  go  at  large  | 
for  the  Commitment  being  infufficient,  he  was 
never  legally  in  his  Cuftody ;  and  his  being  in 
the  Warden's  Cuftody  does  not  make  him  a 
legal  Prifoner.  The  Plaintiff  in  his  Declaration 
fetsfirthy  that  J.  S.  was  in  Ou/iody  of  the  Mar^ 
Jhal  upon  a  Latitat  iffuing  out  of  this  Court } 
that  he  was  removed  by  Habeas  Corpus,  and 
committed  by  Denton  one  of  the  Judges  of  the 
Common  Pleas^  to  the  Fleet ;  but  does  not  alledge 
any  Procefs  in  that  Court  returnable  againft  him. 
The  Queftion  therefore  will  be,  fFhether  a 
Jurisdiction  is  to  be  intended^  where  nothing 
appears  upon  the  Record?  He  (aid,  he  not  did 
doubt  but  that  there  was  Procefs  at  that  Time 
againft  him,  (the  Defendant)  but  the  Objec* 
tion  is,  that  nothing  of  this  appears  upon  Record; 
and  therefore  the  Commitment  must  be  taken 
to  be  Coram  nonjudice ;  for  the  Jurisdi^ion  of 
Inferior  Courts  is  not  to  be  intended.  Whenever 
a  Man  is  brought  into  this  Court  bv  Bill,  the 
Plaintiff  always  declares  in  QiStod  Maresch^i  fo 
if  the  Procefs  be  by  Original,  the  Declaration 
always  fets  forth  qmd  fummonitus  fuit  ad  respon^ 
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difubtnu  In  like  Manner,  where  an  Attorney 
(116.)  files  out  a  Writ  of  Privilege^  it  always  appears 
upon  the  Process  that  he  is  an  Attorney  ;  and 
this  is  the  conftant  Method  of  proceoiing  in 
C  B*  If  the  Defendant  was  committed  in  C.  B. 
without  any  Procefs^  the  Commitment  is  void,  i 
Rol.  Rep.  217.  Hilderjham*%  Case,  Cro.  El 
223.  pL  4*  Lutw,  1468.  Moore  274.  2  Leon. 
84.  2  Bulft.  62.  Cro.  EL  877.  Cro.  Jac.  394. 
^  I  Rol.  Rep.  276.  So  where  the  Procefs  is  out  of 
Court ^  an  Action  of  Efcate  will  not  lie.  Salt. 
273,  700.  Shirley  and  fr right ;  and  in  4  &  5 
W.  6c  M.  c.  21,  it  is  faid^  if  ^^y  Defendant 
be  charged  in  Custody  by  Firtue  of  any  Jf^rit  or 
Writs  \  but  in  this  Cafe  it  does  not  appear 
there  was  any  Writ  depending ;  it  is  only  fiud, 
he  was  imprifoned  virtute  commiJJSonis  pradiSt*  \ 
which  is  not  fufficient  without  Procefs  againft 
him  out  of  that  Court.  His  fecond  Objedion 
was,  That  this  Commitment  is  void  in  Point 
of  Form ;  for  the  Commitment  is  not  as  ufual 
to  the  Prifon  of  the  Fleet,  but  to  the  Cujiody  of 
the  Warden  of  the  Fleet^  which  is  ill  \  for  the 
Commitments  in  C.  B.  are  not  personal  to  the 
Warden^  but  locals  Prifonae  of  the  Fleet  \  and 
the  Form  of  every  Court  is  the  Law  of  that 
Court,  and  muft  be  followed. 

To  thefe  Objedions  Mr.  D.  anfwered, 
T^hat  by  the  Habeas  Corpus  ASf  every  Judge 
hath  the  fame  JurifdiSiion  as  the  Court  it  fe^\ 
it  is  a  general  Rule  in  Law^  that  all  Superior 
Courts  have  an  univerfal  Jurifdi^ion^  and  the 
contrary  Jhall  never  be  prefumedj  unle/s  it  appears 
upon  the  Face  of  the  Record.  The  Plaintiff  in 
(his  Cafe  has  fet  forth  as  much  as  fell  within 
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his  Privity  j  he  says,  J.  S.  was  in  Cuftody, 
bfc,  that  he  was  removed  by  Habeas  Corpus 
and  committed,  charged  inter  aUa^  &r.  The 
PlaintiiF  is  a  Stranger  to  his  Commitment  to 
the  Fleet,  and  not  necejfary  for  him  to  fet  out 
more  than  his  own  Cafe;  as  in  an  Action  againft 
AJJignees^  he  is  fuppyed  to  know  his  own  Title^ 
but  not  his  Adverfary*s.  There  is  hot  fo  much 
as  one  tingle  Inftance  produced,  which  Ihews 
the  Form  of  declaring  in  thofe  Cafes  to  be  in 
the  Manner  contended  for,  and  the  Truth  isj 
there  is  not  one  Cafe  in  all  our  Books  where  any 
Averment  is  made  of  the  Procefs^  &c.  but  there 
are  many  Precedents  which  fhew  the  contrary^  as 
in  Lev.  £nt.  56.  vide  2  Brown's  Entr,  13  (^ 
14.  Rob.  Entr.  307.  Lil.  Entr.  10,  188. 
As  to  the  fecond  Objedion  he  (aid.  There  is 
no  Difference  between  a  Commitment  to  the 
Cuftody  of  the  Warden  of  the  Fleet  far  Prifome 
of  the  Fleet,  they  are  the  fame  Thing  in  Reafon 
and  common  Parlance ;  for  when  a  Man  is  com- 
mitted to  the  Prifonof  the  Fleet,  he  is  committed 
to  the  Cuftody  of  the  Warden  of  the  Fleet,' and 
fo  e  contra.  This  way  of  declaring  is  iaid  to  be 
contrary  to  Form,  and  that  the  Precedents  are 
all  otherwife ;  but  if  it  be  the  fame  in  the  Sub- 
ftance,  the  Difference  in  Expreifion  will  not  (117.) 
vitiate  \t\  and  in  Lil.  Entr.  i6i.  A  Com- 
mitment is  entered  as  this  is ;  fb  in  Rob.  Entr. 
302.  A  Perfon  may  be  committed  to  the 
Marjha^ea  Prifon,  notwithfhmding  the  ufual 
Form  of  Commitments,  it  is  to  the  Cuftody 
of  the  Marihal ;  and  in  the  late  Ad  of  Parlia- 
ment for  Relief  of  infolvent  Debtors,  it  is 
iaid,  a  Perfon  committed  to  the  Cuftody  of  the 
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Warden^  which  plainly  fhews  it  to  be  the  iame 
Thing  as  a  Coimnitment  Prifon^  of  the  Fleet. 
But  admitting  the  Form  of  this  Commitment 
to  be  irr^ular,  it  is  only  erroneous,  but  not  in 
itfelf  voidj  for  the  Court  had  a  Jurisdi&ion 
originally,  i  Salk.  272,  348.  5  Mod.  19. 
Carth.  148.  And  f§  concluded^  that  Jhculd  this 
bi  taken  to  be  a  Defeat  in  the  Form  of  a  Com-' 
mitmenty  the  Plaintiff  JhaU  not  take  Advantage 
of  the  Error  upon  an  Efcape^  but  JhaU  be  liable 
notwithftandingi  quod  fiiit  conceflum  per  Cur' 
to  be  aneftabUJhed  Rule.  And  as  to  the  Form 
of  the  Commitment  the  Court  held  it  good  \ 
and  tho'  a  Commitment  to  the  Prifon  of  the 
Fleet  may  in  (bme  Refpeds  hefaid  to  be  locals 
yet  it  is  not  fo  to  all  Intents  andf  Purpofes;  for 
fuppofe  a  Prifoner  efiapes^  and  afterwards  the 
Warden  refigns  his  Uffice^Jhall  the  new  Warden 
be  anfwerable  for  this  Efcapef  he  certainly  flnxU 
not.  And  the  Court  feemed  to  think  it  not 
necejfaryfor  the  Plaintiff  in  this  Action  tojbew 
there  was  any  Writ  in  C.  B.  againji  J.  S. /tfr 
it  JhaU  not  be  intended  to  the  contrary,  oed 
adjornatiu*)  to  be  fpoke  to  again. 

King  verfus  Inhabitants  of  Utoxeter^ 
Pafch.  6  Geo.  II.  B.  R. 

Certiorari  lUs   qpHE  Court  after  great  Deliberation  rcfolved, 

Rate.  Poor's  Rate;   that  if  the  Bate  be  not  a  legal 

RatCy  or  if  it  be  unequal^  the  Party  aggrieved 
may  there  appeal  to  the  Seffionsfbr  his  Remedy 
upon  the  Dtfirefs\  and  fo  it  was  determined  10 
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Jnne^  in  the  Cafe  of  St.  Mary'f  in  Marlborough. 
A  Rule  was  made  to  return  the  Poor's  Rate, 
but  was  afterwards  quaihed. 


Hays  verfus  Warren,  PaTch.  6  Geo.  II. 

B.R. 

A  CTIONupwi  the  Cafe  upen  feveral  Prwnifes  Error. 
^^    for  Work  and  Labour  done.     Jndgment  ?^'  J  ^ 
^K  Defauk  5  the  Defendant  brought  a  Writ  of  ^fJld 
Error ^  and  ajfigned  general  Errors.    Mr.  A.        (118.) 
Counfcl   objeaed^    that  the   Plaintiff  did  not  ^^boyr,  not 
appear  to  have  any  Caufe  of  Aaion.     This  is  J^^'^  J^^^^' 
an  adion  for  Work  and  Labour  done  ;  there  tione  Defen- 
are  several  Counts  in  the  Declaration,  and  it  dcntit. 
is  not  aUedged  in  any  one  of  them  that  this  work 
was  done  ex  Requifltione  of  the  Defendant ; 
this  AiSlion  is  grounded  upon  a  paft  Confide^ 
ration^  the  Plaintiff  fets  forth  cum^  etiam  the 
Defendant  in  Confideradon  that  the  Plaintiff" 
performiffet  ^  perfecijfet^  bfc.  he  promifed,  bfc. 
This  is  in  the  rreterperfect  Tenfe,  and  is  for  a 
Confideration  paiTed,  and  therefore  ought  to  have 
been  coupled  with  a  Requiji.    i  Rol.  Abr.  ii* 
TAfj  is  not  Want  of  Form  onfy^  it  is  a  Defect  in 
Suhjlancey  and  would  not  have  been  helped  by  the 
Statute  rfyeofails^  if  a  Verdict  had  been  given 
in  this  Cafe.     Cro.  Eliz.  442.     Jeremv  and 
Goochman.     Affumpfit,  and  declares,  tnat  in 
Confideration  quod  deliberdjfet  &  dediffet  to  the 
Defendant  twenty  Sheep,  he  affumed  to  pay 
unto  him  5  /•  at  the  Time  of  his  Marriage ; 
and  alledged  in  facto  that  he  was  married  \  the 
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Iffue  was  Nim  ajfumffit^  and  found  for  the 
PlaintifF;  and  mavtd  in  Arreji  of  yudgnunty 
hecauft  it  wasfer  apafi  Confideration\for  it  is  in 
the  Prettr-'Tenfe  deliberalfet,  &c.  and  therefore 
no  Caufe  of  Anion ;  and  of  tliat  Opinion  was 
the  whole  Court,  and  therefore  Judgment  flaid. 
So  Cro.  Eliz.  741.  Barter  and  HaSfax; 
AJfumpfit^  whereas  the  Defendant  fuch  a  Day 
and  Year,  in  Condderation  that  the  PlaindnF 
bv  the  Defendant's  Appointment,  and  for  his 
Debt,  paub  ante  tunc Johijfet  to  R.  S.  60L 
that  the  Defendant  affumed  to  pay  it  upon 
Requeft,  bfc.  the  Defendant  pleaded  Non  af- 
fumpjit  \  and  it  was  found  against  him  \  and 
after  Verdict,  upon  Motion  in  Arrejl  ofjudg-' 
mentj  the  Judgment  wasjiaid ;  hecaufe  the  Pay~ 
ment  of  the  6o  1.  being  a  paft  Conjiderationy 
was  not  sufficient  to  maintain  the  Action.  But 
Note ;  The  Court  feemed  to  think  thefe  Cafes 
were  not  LaWy  hecaufe  here  was  a  good  Confi- 
deration^  and  the  Defendant  has  reaped  the 
benefit  of  it.  In  3  Leon,  9 1 .  Merry  and  Lewes^ 
which  Cafes  are  cited  2  Fent.  75.  in  Conflde- 
ration  he  would  repair  a  Houfe  at  the  Defen- 
dant's Requeft,  he  promifed  to  pay,  and 
alledged  that  he  repaired  it  \  and  this  was  held 
naught  after  Verdidi,  for  not  faying  he  repaired 
it  at  Requeft.  And  fo  it  was  adjudged  Pafch. 
1 1  Ann.  Powelsund  Coke  Infant.  No  AiTumpfit 
will  lie  upon  a  paji  Conjuteration^  unkfs  there  be 
a  Rcqueji  which  couples  it  to  the  Promife^  where 
it  is  laid  in  the  Declaration  that  the  Defen- 
dant inde  ftood  indebted,  ^c.  A  Requeji  may 
not  be  neceffary^  becaufe  it  is  alledged  to  be  a 
Debty  and  it  continues  to  be  a  Debt  till  it  if 
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£fchargeJ.  So  where  it  is  alledeed,  that  the 
Defendant  in  Confideration  the  rlaintiiF  had 
bargained  and  ibid,  bfc.  in  this  Cafe  the 
Plaintiff  need  not  aver  a  Requeji^  becaufi  a 
Bargain  and  f ale  implies  as  much;  it  is  A^us  (119.) 
contra  aStum^  which  couples  the  Requeft  to  the 
Confideration;  but  an  AJfumpJit  for  Work 
and  Labour  done,  as  it  is  laid  in  this  Cafe, 
vixy  quod  performaflet  &  perfeciflet,  cannot 
imply  a  Requefly  becauje  it  might  be  done  with-- 
out  the  Knowledge  or  Privity  of  the  Defendant ; 
and  therefore  an  Action  will  not  lie^  unless  it  be 
exprefly  averred  to  have  been  done  ex  Requi- 
fitione  of  the  Defendant, 

Mr.  5.  Counfel  conf :  He  agreed,  that  in 
the  old  Books  it  was  held,  that  a  Requeft  was 
neceffary,  but  that  thefe  Niceties  in  Pleading 
had  introduced  ffezt  Inconveniences,  and  for 
that  Reafon  the Xaw  was  now  altered.  The 
Cafes  that  have  been  cited  out  of  Cro.  Eliz. 
cannot  be  held  for  Law  at  this  Day ;  mfoL  442. 
it  is  laid  there  was  no  Requeft,  but  it  is 
alledged  quod  deliberdffetj  which  implies  a  Re- 
queft ;  for  he  could  not  have  delivered  it  to 
the  Defendant,  unlets  there  had  been  an  Ac- 
ceptance, and  that  neceffarily  imports  a  Re- 
queft and  Privity  in  the  Defendant ;  and  in 
^L  741.  it  is  alledged  to  be  at  the  Defendant's 
Appointment ;  which  can  be  taken  no  other- 
wife,  than  at  the  Requeft  of  the  Defendant  he 
had  done  fo  and  fo.  The  Cafe  in  3  Leon,  91.' 
he  agreed  to  be  good  Law,  but  that  was  for 
Work  and  Labour  done  for  a  third  Perfon^ 
and  therefore  the  Defendant  could  not  be  habit 
unlefs  it  was  done  at  his  Requefi ;  but  in  the 
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preTent  Cafe  it  is  fatd,  quod  ferform&Jfit  l^  per" 
fecijfit  fro  eodem  Caroby  which  diftinguiihes  it 
from  the  Cafe  in  Leon,  the  Realbn  of  this  Cafe 
it  againft  them.  It  it  objeAed,  that  there 
doet  not  not  appear  anf  previous  Requeft; 
hut  it  appiors  tfu  Defindant  had  thg  henefit  of 
thi  Work  and  Lahour^  which  is  thefamt  Things 
and  equal  to  a  Requift.  In  Raymond  260.  the 
Cafe  of  Church  and  Churchy  where  in  Affumpfit 
the  Plaintiff  declared,  that  whereas  the  Plaintiff 
had  at  hit  own  Charge  buried  the  Defendant't 
Child,  the  Defendant  promifed  to  pay  him  hit 
Char^;  and  tho'  there  was  no  Requeft 
laid^  yet  Judgment  was  given  for  the  Plaintiff 
So  in  Hutt.  84.  Franklin  and  Bradell ;  AJfump- 
fity  That  whereat  the  Plaintiff  had  ferved  the 
Defendant  &  Vx\  the  Defendant  after  the 
Death  of  the  Wife  promifed  to  pay,  &r.  it 
was  moved  in  Arreft  of  Judgment,  that  it  was 
a  paft  Confideration,  and  there  was  no  Requeft 
alledged ;  but  adjudged  it  was  a  good  Confidera" 
tiony  and  that  thi  Service  was  to  the  Benefit  of 
the  Defendant ;  and  therefore  that  in  Conu- 
deration  that  the  Plaintiff  had  married  the 
Daughter  of  the  Defendant  is  a  good  Con* 
fideration ;  fo  in  Confideration  that  you  have 
been  my  Surety,  I  promife  to  feve  vou  harm- 
lefs  I  b  in  Confideration  that  the  Plaintiff  was 
Bail  for  the  Defendant,  he  promifed  to  give 
him  a  Horfe,  this  is  good ;  fo  in  Confideration 
(IdO.)  that  y,  S,  being  a  Carpenter  had  well  built 
my  Houfe,  I  promife  to  give  him  5  /.  And  it 
is  not  necejfary  in  any  of  theft  Cafes  to  alledge  a 
Reqsuji ;  becaufe  the  Benefit  which  the  Defen-- 
dant  receives  is  a  good  Confideration^  and  necef^ 
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farify  implies  a  Requeji ;  and  Co  this  Purpofe 
was  cited  likewife  2  Leon.  iii.  Marjh  and 
Rainsfordy  and  2  Leon,  225.  He  further 
argued,  that  if  the  Court  fhould  be  of  Opinion 
that  a  Reaueft  was  neceflary,  that  there  was 
fufficient  Matter  alledged  in  the  Declaration 
to  import  a  Requeft  ;  it  is  (aid,  that  whereas 
he  habd  done  fuch  Work  that  the  Defendant 
inde  promifed  to  pay,  &r.  fo  that  the  Promife 
is  laid  to  be  on  the  fame  Day  that  the  Work 
was  performed  ;  and  therefore  may  be  taken 
to  be  a  Promife  before  the  Confideration  was 
paft,  fciL  before  the  Performance  of  the  Work^ 
for  the  Law  makes  no  Fraction  of  Days.  Latch. 
150.  I.  Rjol.  Abr.  12.  pL  13.  And  if  it  be 
taken  this  Way,  a  Requeft  is  not  neceiTary. 
It  is  likewife  alledged,  to  be  for  Work  done 
pro  eodem  Caroloj  and  that  is  as  much  as  to  (ay, 
that  it  was  Work  done  at  the  Reque/i  of  the  fame 
Charles  \  it  is  laid  in  the  ^antum  meruit^ 
that  he  deferred  fo  much  Money  from  the 
Defendant,  and  he  could  not  deferve  fo  much, 
unlefs  die  Defendant  lay  under  an  Obligation 
to  pay  it.     Latch  112,  274. 

Raymond  C.  J.  Where  the  Fa£fs  arefofiated 
upon  the  Face  of  the  Declaration^  that  it  appears 
that  the  Defendant  had  the  Benefit  of  them^  an 
A^ion  will  ZrV,  if  the  Confideration  arifes  upon 
a  mutual  Agreement  \  as  if  it  be  alledged^  that 
whereas  the  Plaintiff  V trmAiStt^  &c.  the  De- 
fendant  promifed  I  this  imports  a  Confideration 
and  a  Requefl^for  the  Vendidiflet  takes  in  the 
Concurrence  of  both  Parties :  But  in  the  prin- 
cipal Cafe,  tt  is  neither  faid  to  be  at  the  Re- 
queft  of  the  Defendant j  nor  does  it  appear  that 

he 
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he  napid  any  Binefit  by  it  afierwaris.  This 
Adion  is  ground^  upon  a  Promife  made  for 
a  paft  Confideration,  it  is  alledged  on  fuch  a 
Day  he  did  the  Work,  and  poftea  the  Defen- 
dant promifed  to  pay.  In  fame  Cafis  the  Law 
does  n9t  albw  of  any  Fra&ion  of  Days ^  in  other 
Cafes  it  will\  but  in  this  Cafe  it  is  evident  the 
Confideration  was  paft.  If  a  Man  fhould 
come  and  (ay  he  built  a  Houfe  for  me,  and  it 
does  not  appear  that  I  had  the  Advantage  of 
it,  an  Adion  will  not  lie.  In  all  thofe  Cafes 
where  the  Adion  is  held  good,  notwithstand- 
ing the  Omiffion  of  a  previous  Requeft,  it  ap- 
pears the  Defendant  had  a  Benefit^  which  by 
Implication  carries  a  Requeft  along  with  it. 
The  Statute  of  jeofails  does  not  extend  to  this 
Cafe  I  here  wants  Subftance^  and  nothing  is 
cured  by  thofe  Statutes  but  Defeats  in  Form 
only. 

P.  P.  and  L.  Juftices  were  all  of  the  (ame 
Opinion,  that  the  Judgment  fl}ould  be  reverfed\ 
M\;^  for  that  there  appears  nothing  thro'  the  whole 
Declaration  but  a  bare  Averment,  that  the 
PlaindflF  had  done  fo  much  Work,  without 
alledging  any  Reque/i  previous  to  the  Confidera-- 
tiouy  or  any  Benefit  fubfequent\  and  there  is 
not  one  Cafe  wherem  the  A&ion  hath  been 
held  maintainable,  but  there  is  an  expreis 
Requeft  fet  forth  in  the  Declaration,  or  fome* 
thing  elfe,  wherein  it  may  be  inferred  the 
Defendant  had  received  a  Benefit.  Work 
may  be  done  for  a  Man  without  his  Requeft  or 
Privity  ;  if  a  man  will  enter  upon  my  Land, 
will  pull  down  my  Houfe  and  build  up  a  new 
one,  without  my  Confent  and  Approbation,. 

the 
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the  Law  gives  me  the  Houfe;  and  the 
Plaintiff  hath  no  Remedy  for  Work  and 
Labour  done ;  the  old  Houfe  might  be  as 
conmiodious  for  me  to  live  in,  as  a  new  one  ; 
and  an  A£tion  will  not  lie,  unlefs  the  Confi- 
deradon  is  grounded  upon  a.  precedent  Re- 
queft,  or  a  mbfequent  Benefit  and  Approba- 
tion. In  the  Cafe  of  Bail,  can  a  Man  come 
afterwards  and  fay  he  reapt  no  Advantage 
from  it ;  it  appears  clearly  he  had  a  Benefit ; 
fo  for  Charges  in  burying  another  Man's 
Child ;  and  in  all  the  other  Cafes  there  is  a 
Benefit  arifing  to  the  Defendant  on  a  Requeft 
alledged  in  the  Declaration.  The  Statute  0/ 
yeo/ails  Joes  not  exUnd  to  the  prefent  ^ueftion ; 
and  fb  Judgment  was  reveried  per  totam  Cur*. 
Vide  Hob,  105.  Lampleigh  and  Brathwait. 
Dyer  272.  Iiunt  and  Bate.  Dyer  355.  b. 
Onele/s  Cafe.  Cro.  Elix.yj.  Marjh  and  Kaven-- 
ford.  Cro,  EL  442.  Jeremy  and  Goochman^ 
contra.  Cro.  EL  741.  Barker  verfus  Halifax^ 
contra. 


Biihop  ver.  Stracey,  Pafch.  6  Geo.  IL 

B.R. 

ACTION  upon  the  Cafe  upon  feveral  Pro-  ^^^  5^ 
mifes ;  and  the  Plaintiff  declared  aeainft  jj^j^^ 
thi  Defendant  in  Cuftodia  Domini  Regis 
Marefchalli,  &c.  The  Defendant  demurred 
fpecially,  and  affigned  for  Caufe,  that  the  Stile 
of  the  Court  was  ill  fet  out;  for  as  this  Cafe 
ftands,   it  does   not  appear  the  Defendant  is 

o  before 
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before  the  Court,  In  aU  Cafes,  where  the 
Defendant  is  fued  by  Bill  in  this  Court,  he  is 
in  the  Declaration  to  be  in  Cuftodia  MarefchalU 
Marefchaljia  Domini  Regis ^  coram  ipfo  Rege 
exijten* ;  this  is  the  proper  Stile,  and  it  is  this 
which  gives  the  Court  a  Jurifdiftion.  The 
fecond  Caufe  of  Demurrer  was,  becaufe  it 
was  faid  generally  the  Plaintiff  camey  tec.  and 
it  does  not  appear  in  what  Manner,  whether 
by  Attorney,  in  proper  Peribn,  or  by  Guar- 
dian ;  and  it  cannot  be  intended  h^  comes  in 
propria  Perfona^  becaufe  it  is  not  bid  fecundum 
legem  (^  privilegium  hujus  Cur^ ;  there  are 
(122.)  many  Inftances  where  the  Pleadings  have 
been  held  ill,  becaufe  the  Attorney's  Name 
has  not  been  fpecially  mentioned,  but  only 
(aid  quod  venity  (^c.  per  Attumatum  fuum, 
I  Rol.  Abr.  796.  pi.  28.  So  there  are  Cafes 
where  it  has  not  appeiared,  in  what  Manner, 
or  by  whom  the  Party  appears  ;  as  in  i  RoL 
Ahr.  794.  12.  it  was  faid  quod  defendens  venit 
^  comparuit  generally,  and  this  was  held  to 
be  Error,  becaufe  it  did  not  appear  by  the 
Record,  whether  in  proper  Perfon  or  by 
Attorney. 

Mr.  Z).  Counfel  cont^ :  There  are  nume- 
rous Precedents  in  the  Books,  where  the  par- 
ties may  both  fue  and  defend  in  propridperfond ; 
and  it  being  altered  generally  in  this  Court,  it 
muft  be  intended  he  came  in  proper  Perfon. 
As  to  the  Stile  of  the  Court,  there  are  a  great 
many  A£ts  of  Parliament  where  the  Defcrip- 
tion  of  the  Court  is  fet  out  ih  the  fame 
Manner,  in  Cuftody  of  the  Marfhal  of  the 
King's  Bench ;  the  Defcription  of  the  Office 

of 
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of  the  Marfhal  of  this  Court  is  not  fo  ftri6Uy 
regular  as  to  admit  of  no  variation  or  Diminu- 
tion $  for  in  2  SalL  439.  a  ScP  Fac*  was 
brought  againft  a  Bail^  and  the  Breach 
affigned  was,  that  the  Defendant  had  not  ren- 
dered himfelf  Pri/ome  Marefchalli  Marefchalft^ 
Damhii  R^gis^  omitting  the  words  coram  ipfi 
Rege ; '  and  yet  this  was  held  good,  notwith- 
ftandii^  it  was  objeded  the  King  had  another 
Marfhsu,  and  that  is  the  Marihal  of  the  Houfe- 
hold  ;  for  the  Marihal  of  the  King  is  the 
Marihal  of  the  King's  Bench,  and  no  Body 
elfe  can  be  underilood.  So  in  2  Salk.  6o2. 
Sc?  Fa^  on  a  Recognizance  of  Bail,  aifigning 
Breach,  that  the  Defendant  did  not  pay,  nor 
render  Prifona  Mar*  Marefch*  noftray  without 
(aying  any  Thing  further,  and  yet  it  was  held 
good  and  fufficient;  and  in  the  Stat.  8  &r  9 
W.  3.  c.  6.  it  is  called  the  Marihal  of  the 
Marjhalfta  of  the  King,  without  faying  ipfi 
Rege. 

Cur' :  Both  the .  ObJe£lions  feem  to  be 
ilrong  ones ;  for  altho'  jn  Common  Parlance 
an  Office  may  be  fo  defcribed  as  to  be  under- 
ilood,  vet  in  rleadinz  it  muil  be  defcribed  in 
that  Manner  in  which  it  is  taken  Notice  of  in 
Law ;  Ads  of  Parliament  do  not  always  fo 
9tx\d^  follow  the  defcription  of  Things  as  is 
neceilaiy  in  Pleading.  Suppofe  an  Informa- 
tion in  the  Name  of  the  Marihal  of  the  King's 
Bench,  or  ihould  an  A^on  be  brought  againil 
Mr.  Fentris^  would  it  be  fufficient  to  declare 
aeiinil  him  by  the  Name  of  the  Majier  of  the 
King's  Bench  ?  As  to  the  other  ObjeSion, 
they  held  it  was  neceilary  to  ihew  in  what 

o  2  Manner 
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Manner  the  PlaintiflF  conies  and  appears, 
whether  by  Attorney,  Guardian,  or  in  propria 
perfina ;  and  it  is  not  fufficient  to  fay  generally 
he  comes  and  appears,  for  that  cannot  be  in- 
tended an  Appearance  in  proper  Peribn.  SfJ 
adJ9matur» 
(198.)  Pafch.   8    Geo.   2.    Trueby  verfus    Baker. 

Error  upon  a  Judgment  in  C  B.  and  the  fame 
Obje£Uon  was  taken  by  Burrel,  that  it  did 
not  appear  in  what  Manner  the  PlaintiiF  fued, 
whether  by  Attorney  or  in  proper  Peribn. 


Weal  ver/us  Smith,  Pafch.  6  Geo.  IL 
B.  R.  Vide  poft. 

Judgment         'T'HE  Plaintiff  had  Judgment,  and  before 
amdWritof  Execution  a  Writ  of  Error  coram  vobis^ 

Error.  bfc.  was  brought,  pending  which  the  Plaintiff 

fued  out  a  /?  Fi^  by  the  Name  of  Neal^ 
by  Virtue  of  which  Writ  the  Defendant's 
Goods  were  taken  in  Execution;  but  the 
Plaintiff  afterwards  finding  out  his  Miflake, 
fued  a  fecond  Ft'  Fa*  before  the*Day  on  which 
the  firft  was  returnable;  and  by  Virtue  of 
this  fecond  Writ  the  Sheriff  continued  in  Pof^ 
feifion  of  the  Defendant's  Goods ;  whereupon 
the  Defendant  moved  to  fet  afide  Execution, 
and  to  have  his  Goods  re{h>red  ;  and  took  two 
Exceptions,  i/?.  That  the  Plaintiff'  could  not 
fue  out  Execution  pending  the  tvrit  coram 
vobis ;  and  2dfy^  That  the  firil  Ff  Fa*  being 
wrong,  the  Sheriff  could  not  detain  the  Goods 
in  Execution.     As  to  the  iirfl  Objedion  it 

was 
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was  aniwered,  that  Error  coram  vobis  was  no 
Superfedeas,  unlefs  Bail  be  put  in  i  and  in  all 
Cafes  where  this  Writ  has  been  sillowed,  (for 
it  is  but  a  modem  Innovation  in  the  Law,} 
Bail  has  been  put  in;  and  fi>  it  was  in  the 
Cafe  of  yones  verfus  Palmer ^  13  Geo.  i.  before 
Raymond  C.  J.  it  was  (aid,  there  was  no 
Cafes  diredUy  in  Point,  tho*  there  are  Cafes 
which  feem  to  intend  as  much ;  as  in  i  Fent* 
207.  and  LiL  PraSf.  Reg.  i  Vol.  fol.  528. 
And  Writs  of  Error  are  not  to  be  favoured, 
becaufe  in  Delay  of  Juftice,  which  occaiioned 
the  making  the  Statute  of  3  yac.  1. 

Mr.  F.  Counfel  conf :  There  is  a  Cafe  in 
3  Bulft.  62.  which  is  in  Point ;  for  it  is  there 
faid  by  Coke  C.  y.  that  in  taking  Bail  upon  a 
Writ  of  Error ^  this  Rule  is  to  be  obferued\  if 
the  Error  ajjigned  be  Matter  in  LaWy  then  the 
Ufe  is  to  take  Bail  of  the  Party ;  but  if  the 
£rror  be  upon  Matter  in  FaH^  then  the  ufe  is 
mat  to  take  Bail  before  this  Matter  of  Fa£f  be 
tried  \  and  fo  is  the  Difference.  This  comes 
up  exa6Uy  to  the  Cafe  in  Queftion ;  for  Error 
coram  vobis  goes  to  Matter  of  Fa£f  onfyy  and 
cannot  be  alBgned  for  Matter  in  Law ;  for  the 
Court  is  fuppofed  to  have  determined  that  upon 
the  Record  before  j  a  Writ  of  Error  is  a  Writ 
of  Right y  and  the  Statute  has  always  been  con- 
itrued  ftri^y ;  for  it  has  always  been  held  not  (ld4.) 
to  extend  to  Executors  or  Jdminijlrators  \  and 
yet  they  are  within  the  Meaning  of  the  Statutey 
tho'  not  within  the  Words  of  it ;  and  yet  if 
Executors  will  come  voluntarily  and  put  in  Batly 
they  cannot  afterwards  waive  it\  and  the  Cafe 
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^  Jones  and  Pahner  was  no  more,  die  PlaindflT 
went  and  voluntarily  put  in  Bail. 

Cur':  This  Writ  t^ difcretioiiary) and  is  not 
a  Writ  of  Right  ex  diUto  Juftiti^ ;  and  there- 
fore, when  it  is  allowed  by  the  Court,  they 
may  put  what  Terms  they  pleafe  upon  it ;  but 
doubted  whether  Bail  was  abhlutely  neeejfary, 

L.  J.  feemed  to  be  of  Opinion,  that  Bail 
was  necejfaryy  and  cited  the  Cafe  of  Walker 
and  Stokoe^  Carth.  367.  where  it  is  (o  held; 
fo  where  a  Writ  of  Error  abates  by  the  Death 
of  a  Party,  the  fecmd  Writ  is  no  Superfodeas 
without  Bail  I  and  was  fo  held  in  the  Cafe  of 
Butler  and  Lucitansj  4  Geo.  a.  which  feems  to 
be  of  the  fame  Nature  with  Error  coram  vobis\ 
he  cited  likewife  the  Cafe  of  i  Vent^  31. 
I  Mod.  285.  As  to  die  fecond  Objedion, 
Serjeant  Eyres  (aid  there  was  no  Pretence  of 
any  Fraud  in  this  Cafe,  die  Judgment  is  legal, 
and  for  a  hit  and  honeft  Debt ;  the  Complaint 
is,  that  there  was  a  Miftake  in  the  firft  FP 
Fa\  and  that  is  admitted ;  it  was  the  Miftake 
of  the  Clerk,  and  as  foon  as  the  Plaintiff  was 
aware  of  it,  he  took  out  a  frefli  FP  /V,  and 
it  is  by  Virtue  of  this  fecond  Writ,  (which  is 
a  good  Writ,)  that  the  Goods  are  held  in  £xe^ 
cution.  The  firft  FP  Fa*  was  void,  and  is  to 
be  confidered  as  if  no  Writ  had  ifiued  at. all; 
and  the  Defendant  may  have  his  Remedy  by 
Action  againji  the  Plaintiff  for  taking  his  Goods 
tortimjly^  but  that  will  not  make  the  fecond  Y'P 
Fa*  void.  We  are  now  legally  in  rofleffion 
of  the  Goods,  and  therefore  Execution  ought 
not  to  be  fet  afide. 

Mr.  F.  cont* :  It  is  admitted  that  the  firft 

Execution 
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Execution  is  bad,  when  therefore  that  is  fet 
afide,  all  fubfequent  Procefs  ferved  upon  the 
Defendant  under  that  Execution  fails  likewife. 
yts  where  a  Man  is  arrejied  in  a  wrong  Omniy^ 
and  during  his  Arreji  is  ferved  withjrejb  Pro^ 
cefsy  when  he  comes  to  difcharge  lumfelf  af  the 
Arrefty  every  Thing  that  was  ferved  upon  him 
under  the  Arreji  is  difcharged  likewife.  So 
where  Goods  are  taken  wrongfully,  they  can- 
not afterwards  be  charged  legally  under  that 
tortious  Execution.  P.  J.'  The  Miflake  in 
the  firfl  /V'  Fa^  appears  to  be  nothing  but  the 
Mifprifion  of  the  Clerk ;  here  is  a  good  and 
legal  Judgment,  and  the  Plaintiff  is  intitled  to 
his  Execution }  but  in  taking  out  a  Ff  Fa' 
the  Clerk  by  Negligence  has  put  an  N  inilead 
of  a  JV^  but  the  PlaintifF,  as  foon  as  ever  he 
found  out  his  Miflake,  took  out  a  new  /?  Fa*^ 
and  that  was  before  the  firfl  was  returnable ; 
and  there  is  no  Pretence  of  a  Fraud  or  Trick 
in  the  PlaindfF  to  charge  the  Defendant's 
Goods  wrongfully,  P.  }.  The  Execution  in  (125.) 
this  Cafe  is  originally  void  ;  and  the  PlaintifF 
cannot  come  and  bv  a  fubfequent  A£l  fupply 
the  Defed  of  that  Execution ;  the  Goods  were 
wrongfully  taken,  and  therefore  the  Detaining 
them  muu  be  wrong  alfb,  and  every  fubfequent 
Charge  upon  them  is  void ;  and  this  is  a  con- 
fiant  Rule  in  all  mefne  Procefsy  if  the  original 
Procefs  failsy  all  that  has  been  done  fubfequent 
thereupon  muft  fail  likewife.  Had  the  Groods 
been  once  reflored,  the  fecond  Execution  by 
Virtue  of  the  laft  Ff  Fa'  had  undoubtedly 
been  good  \  but  in  this  there  was  no  Reflitu- 
don,  but  all  that  was  done,  was  during  the 

Continuance 
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Continuance  of  the  firft  Tort  L.  J.  was  of 
the  fame  Opinion  with  P,  he  thought  there 
muft  be  fome  Evidence  of  a  tortious  A^j  before 
this  Execution  could  be  Jet  afidi.  But  the  Court 
gave  no  abfolute  Opmion,  but  took  Time  to 
confider  upon  both  Points. 


Poulter  ver/us  Greenhall^  High  SherifF 
of  the  County  of  Lancajhire^  Pafch. 
6  Geo.  II.  C.  B. 

^^^G!!^L         X^Rifoners  may  be  ajjigned  over  by  Parol  tojuc^ 


•w  by  ParoL  ceedin^  Sheri^^  notwithftanding  the  Writ 

in  the  Regtfter  is  by  Deed.  Vide  2  RoL  Rep. 
146.  DaUoffs  Office  of  Sher.  3  Rep.  72. 
JVesb/s  Cafe.  I  Sid.  335.  Hanmer  verfus 
W  inmer.  But  the  new  Sheriff  may  compel  the 
old  Sheriff  to  make  an  Affignment  by  Indenture. 


The  King  ver.  Cotten,  Trin,  6.  Geo.  IL 

B.  R.  Vide  antea. 

InfirmatioH       V^B,  an  Information  again/9  the  Defendant^ 
fir  comjiBing  fir  convt£iing  and  charging  a  Man  as  the 

tf  Ator  of  reputed  Father  of  a  BaJiard-ChiU^  without  either 
reMed  Father  ^^^^^*  ^  Summons ;  and  cited  the  Cafe  of  the 
tfaBaftard'  ^"*g  tfW  AUington  ab  Venables^  12  Geo.  I. 
ChUd^'witk'  Convidion  by  the  Mayor  of  Hartford^  for 
out  Warrant  felling  Ale  without  a  Licence,  and  upon  Affi- 
or  Summons.  Jayit  that  the  Defendant  was  convided  without 
any  Summons,  an  Information  was  granted  i 

and 
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and  lb  was  the  Cafe  of  the  King  and  Hebery 
PoTch,  5  Geo.  2.  (2  Barn.  77,  loi)  which  was 
a  Con  virion  upon  the  Game  A£l ;  and  fb  in  the 
Cafe  of  the  King  and  Cbgg^  and  the  King  and 
Holland  {i  Sess.  Ca.  172),  being  both  Orders  of 
Baftardy,  Information  was  granted  becaufe  no 
Summons, 

B,  and  C.  Serjeants  eonf :  They  endeavoured  (^^) 
to  diftinguiih  this  Cafe  from  the  Cafe  of  a 
Convi£tion ;  and  faid  this  was  only  an  Adjudi-- 
cation^  and  not  an  abfolute  Conviction ;  J^r  by 
18  Eliz.  the  Seffions  have  an  original  jurif- 
diStion^  and  an  Appeal  lies.  Suppofe  the  Jus- 
tices had  made  no  Order  at  all,  but  only 
bound  over  the  Party  to  appear  at  the  next 
Seffions;  this  certainly  would  have  been  no 
Convidion;  and  the  prefent  Order  may  be 
confidered  in  the  fame  Light.  //  may  be  com- 
pared to  the  Cafe  of  an  Jndiffment,  which  is 
always  found  againfl  the  Defendant^  without 
any  Notice^  and  cited  the  Cafe  of  the  King  and 
Backwell,  Mich.  4  Geo.  i.  The  Defendant 
moved  to  have  a  Conviction  of  Bafiardy  jet  ajide^ 
becaufe  it  did  not  appear  there  was  any  Sum- 
mons ;  but  the  Court  denied  the  Motion,  They 
then  argued  from  the  Inconvenience  that 
would  arife,  ihould  a  Summons  be  held  necef- 
(ary ;  for  by  this  Means  the  Party  would  have 
an  Opportunity  to  run  away  and  efcape. 

The  Court  agreed,^  that  to  conviSf  a  Man 
without  a  Summons^  or  giving  him  an  Opportu^ 
nity  to  make  his  Defence^  was  againft  natural 
Juftice.  That  it  was  an  Excefs  of  Power 
ufurp^d  by  the  Juftices^  and  that  by  this  Means 
the  Defendant  had  been  greatly  injured '^  had  not 

only 
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cnfy  been  deprived  of  his  Liberty ^  but  that  it  was 
a  great  Scandal  and  Reflection  upon  him.  The 
Words  of  the  hSi  of  Parliament  in  this  Cafe 
are  very  ftrong,  vi%.  TTiat  the  "Juftices  upon 
rightly  and  duly  examining  into  the  matter  may^ 
i^c.  Can  the  Matter  be  fidd  to  be  rightly  ex- 
amined into,  when  one  Side  only  is  heard  f  This 
is  undoubtedly  an  irregular  Proceeding  in  (he 
Juftices ;  but  whether  it  was  tp  be  confidered 
as  fuch  an  Abufe  of  Power,  as  to  draw  down 
the  Cenfure  of  this  Court  in  fo  extraordinary  a, 
Manner,  was  the  ^ejlion.  There  does  not 
appear  to  be  Prejudice  or  Qppreflion  to  the 
Defendant  in  this  Cafe ;  and  when  nothing  of 
this  appears,  the  Court. ought  to  be.  cautious 
in  its  Proceedings  againft  yufticesrftl^e  Peace^ 
who  ferve  their  Country  without  Profit  or  Re^ 
ward.  The  Defendant  is  not  widiout  Re- 
medy ;  if  he  has  received  any  Injury,  he  may 
have  an  ASiion  offalfe  Imprisonment  \  and  there^ 
fore  refufed  to  grant  the  Information, .   . 

L.  J.  faid,  had  this  been  a  Conviflion,  the 
Summons  ought  to  have  appeared  upon  the 
Face  of  //,  or  the  Court  would  not  intend  it ; 
otherwife  in  the  Cafe  of  an  Order ;  for  then 
the  Court  will  prefume  a  Summons  till. the 
contraiy  appear ;  he  faid,  he  was  inclinable  to 
think  tnis  was  not  a  Convi^ion ;  and  that  this 
DiJlin£fion  was  taken  in  the  Cafe  of  Baftardy 
afore  cited.  By  3  Car.  1.  Sejfions  have  an 
original  Jurifdii^ion. 


Gale 
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Gale  ven  Mottram,  Trin.  6  Geo.  II.         (187.) 
B.  R.  Vide  an  tea. 

T^^^T*  i^on  a  Bond  conditioned  tofuimit  to  j)gi^  ^gp^  ^tt 
•*^  an  Award  \  the  Defendant  craved  Oyer^  Arbitration 
and  pleaded  no  Award.  Plaintiff  rejoins,  that  Bond, 
after  the  SubmiJJion  both  Parties  entered  into 
Articles  to  account  \  and  upon  an  Account  fairly 
fiatedy  the  Defendant  appeared  to  be  indebted  to 
the  Plaintiff  tn  the  Sum  of  400 1.  and  therefore 
the  Arbitrators  awarded^  that  the  Defendant 
Ihould  pay  that  Sum  to  the  Plaintiff's  Agent ; 
and  affignedfor  Breach  that  the  Defendant  had 
not  paid^  &c.  And  upon  Demurrer  Exception 
was  taken  to  the  Award^  becaufe  this  Money  w^s 
ordered  to  be  paid  to  a  third  Perfon^  and  not  to 
the  Plaintiff  himfelf\  and  cited  l  Rol.  Abr. 
243.  pi.  6.  247.  pi.  4.  Cro.  Eliz.  4.  Godbolt 
12.  and  the  Cafe  of  Lane  and  Tanner^  Pajch. 
12  Anncy  where  it  was  awarded,  that  the  De- 
fendant (hould  deliver  to  the  PlaintiiF  certain 
Lands  in  Pofleffion  pf  a  third  Perfon,  Uc.  and 
it  was  held  that  the  Award  was  ill ;  for  the 
Defendant  had  not  a  Power  over  the  Land, 
and  confequently  could  not  deliver  it  up  with- 
out being  a  Trefpafler. 

Mr.  F.  conf :  This  Cafe  differs  from  the 
Cafes  cited;  for  the  Perfon,  to  whom  the 
Money  was  to  be  paid,  was  not  a  Stranger, 
but  Agent  for  the  Plaintiff;  and  it  was  his 
Duty  to  receive  it. 

To  appoint  Money  to  be  paid  to  Trufteesfor 
the  Plaintiffs  Ufe  is  goody  (o  it  is  to  be  paid;  to 

fuch 
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fuch  Perfon  as  the  PlaintifF  (hould  appoint  to 
receive  it ;  and  in  thefe  Cafes  Tender  and  Re- 
fufal  is  a  good  Performance  of  the  Award,  and 
may  be  pleaded  in  Bar  to  any  fubfequent  Ac- 
tion, for  it  is  in  EflFed  Payment  to  the  Plaintiff 
himfelf. 

Cur^ :  The  Perfon  to  whom  the  Money  was 
to  be  paid  is  faid  to  be  the  Plaintiff's  Agent, 
and  it  is  the  (ame  Thing  as  if  it  had  been 
ordered  to  be  paid  to  the  Plaintiff  himfelf; 
and  Tender  and  RefuCd  is  a  good  Perform- 
ance :  Suppofe  it  had  been  ordered  to  be  paid  to 
the  Plaintiff* s  Order^  certainly  a  Tender  to  the 
Plaintiff*!  Order  had  been  good\  for  Payment 
to  a  marCs  Order  is  Payment  to  htmfelf.  The 
whole  Court  being  of  this  Opinion,  the  De- 
fendant defired  Time  to  look  into  it;  and 
thereupon  Judgment  was  not  given. 


(ifl8 )        ^^^  King  ver.  Ames,  Trin.  6  Geo.  II. 

B.R. 

Order  of         HPO  quafh  an  Order  of  Seflions,  which  was 
Sejffhns.  ^      made  to  difcharge  an  Apprentice  from 

the  Defendant  Ames^  who  was  a  Carpenter  by 
Trade,  and  that  the  Defendant  ihould  return 
and  pay  back  5  /.  to  the  Ufe  of  the  Appren- 
tice. 

Mr.  S.  Counfel  took  four  Objedions.  i/?. 
That  this  was  not  a  Trade  within  the  Statute, 
and  fo  the  Juftices  have  no  Juriidi&ion. 
xdfy^  It  does  not  appear  the  Defendant  re- 
ceived   any    Money    from    his    Apprentice. 

34^, 


Cajes  in  B.  R.  &c.  6  Geo.  II.   205 

^dfyj  The  Seffions  have  no  Power  or  Autho- 
rity to  order  the  Mafter  to  refund ;  and  ^thfyj 
It  does  not  appear  the  Mafter  was  ever  fum- 
moned,  or  had  Notice  of  the  Complaint. 

To  thefe  Obje<ftions  Mr.  P.  answered. 
And  as  to  the  fourth  he  (aid,  there  was  no 
Occaiion  to  fet  forth  a  Summons,  for  this 
comes  before  the  Seffions  as  a  Court  of  Re- 
cord, and  therefore  not  neceflary  to  fet  forth 
more  than  to  fhew  they  have  a  Jurifdi£lion ; 
and  the  Statute  which  gives  the  Seffions  a  Ju- 
rifdidion,  does  not  make  a  Summons  neceilary. 
Fide  5  ESz.  c.  2.  I,  35.  which  provides, 
^^  That  the  Mafter  or  Apprentice  having 
*'  Caufe  of  Complaint  fliall  repair  to  one 
^*  Juftice  of  Peace,  and  fliall  take  fuch  Order 
^  therein  as  the  Equity  of  the  Cafe  fliall 
**  require  \  and  if  he  cannot  agree  the  Matter 
'^  between  the  Parties,  then  he  fliall  take 
*^  Bond  of  the  Mafter  to  appear  at  the  next 
*^  Seffions,  i^c.'*  So  that  the  Mafter  is  at  his 
own  Peril  obliged  to  take  Notice  and  appear ; 
if  he  does  not,  the  Seffions  may  difcharge  the 
Apprentice  in  his  Abfence ;  and  fo  is  Dillarfs 
Cafe,  I  Salk.  67.  and  Ditton's  Cafe,  2  Salk. 
490.  for  the  Mafter  fliall  not  take  Advantage 
of  his  own  Obftinacy.  As  to  the  third  Ob- 
jeAion,  he  (aid,  as  the  Juftices  may  difcharge 
an  Apprentice,  fo  they  may  alfo  oraer  a  Refti- 
tution  of  the  Money,  withm  the  Equity  of  the 
Statute.  The  Juftices  have  a  Power  to  raife 
Money  in  order  to  put  out  an  Apprentice,  by 
the  fame  Rea(bn  they  may  have  a  Power  to 
order  Money  to  be  reftored ;  and  this  is  a 
Power  confequential  upon  their  Jurifdidion 

to 
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to  difcharge.  i  Salk.  67,  68.  2  Salk,  491. 
As  to  the  fecond  ObjeSion,  he  admitted,  that 
it  was  not  faid  expi^fl^  that  the  Mafter  had 
received  any  Money  with  his  Apprentice,  but 
the  Words  are  tantamount,  and  as  ftrong  by 
Implication  as  poffible.  .  The  Words  are, 
"  That  the  Mafter  fliall  return  and  pay  back," 
which  he  could  not  do,  unle(s  he  had  received. 
As  to  the  firft  OUe^ion,  he  faid,  that  in 
(129.)  Gatelfs  Cafe,  2  Salk.  471.  it  was  held,  that 
the  Power  to  difcharge  Apprentices  extends 
only  to  fuch  Trades  as  are  Specially  mentioned 
in  the  Sutute;  but  there  are  other  Cafes 
where  it  is  iaid  that  Statute  is  to  be  taken 
liberally,  and  to  extend  to  all  Apprentices.- 
l  Sound.  313.  2  Ktb.  592.  But  this  Cafe 
does  not  fall  within  the  Equity  of  the  Statute, 
but  within  the  exprefs  Words  of  it ;  for  in  the 
30th  Se^ion,  where  Mention  is  made  what 
Trades  may  take  Apprentices,  the  Trade  of  a 
Carpenter  is  exprefly  mentioned;  and  then 
comes  the  35th  Section,  which  gives  the 
Seflions  a  Jurifdidiony  and  fays,  ^^  If  any  fuch 
"  Mafter,  l^c.**  which  is  meerly  relative  to 
Trades  mentioned  in  the  30th  Se£lion. 

Mr.  S.  Counfel  conf  ■:  It  is  infifted,  "  That 
^^  if  the  Mafter  does  not  appear,  that  his  Non- 
^^  appearance  does  not  defeat  the  Jurifdidion 
'^  of  Seffions,  but  they  may  difcharge  the  Ap- 
'^  prentice  in  his  Abfence ;  and  in  order  to 
"  fupport  this  Do£bine,  Recourfe  is  had  to 
^'  the  Statute^  that  Application  is  to  be  made 
*'  originally  to  a  Juftice,  and  that  if  he  cannot 
''  reconcile  the  Matter,  then  he  is  to  take  a 
^'  Bond  for  the  Matter's  Appearance  at  the 

"  next 
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*'  next  Seffions.''  And  indeed,  had  the  Cir- 
cumflances  of  the  Cafe  been  (b  in  Fa6l,  the 
Mafter  muft  have  appeared  at  his  Peril ;  but 
nothing  at  all  of  this  appears,  and  it  is  well 
known  the  Seilions  have  an  original  Jurif* 
di£tion ;  he  admitted,  that  upon  looking  into 
the  ASt  of  Parliament,  it  looked  as  if  a  prior 
AppHcation  to  ibme  Juftice  of  Peace  was 
neceflaiy,  but  it  had  always  been  determined 
otherwiiei,  and  the  Word  (JhaS)  is  not  com- 
pulfory,  but  dire&cfrf  only ;  and  fo  is  the  Cafe 
of  the  King  verfus  fohnfin^  1  Salt.  68.  2  SalJt. 
491.  S.  C.  It  muft  therefore,  as  this  Cafe 
ftands,  be  now  taken,  that  it  came  originally 
before  the  Seffions,  and  dierefore  Notice  was 
necefiaiy.  The  Cafes  cited  by  Mr.  P.  make 
for  the  Defendant,  for  by  them  it  appears  the 
Mafter  was  fummoned }  and  if  after  that  he 
will  make  Default,  the  Seffions  may  un- 
doubtedly proceed ;  and  fo  it  was  held  in  the 
Cafe  of  the  King  verfus  Sympfon  (Gilb.  282), 
which  was  upon  a  Convi^ion  forDeer-ftealing. 
But  the  Objection  in  this  Cafe  is  not  t^t  the 
Mafter  did  not  appear^  but  that  he  was  never 
fummoned  ?  It  is  infixed,  that  by  a  ftrong 
Implication  it  does  appear  Money  was  given 
with  the  Apprentice ;  but  Things  are  not  to 
be  taken  by  Inference,  for  there  ought  to  be 
exprefs  Words  to  ftiew  they  have  a  Jurif^ 
didion.  As  to  the  firft  objedion,  he  waived 
that,  becaufe  the  Trade  0/  a  Carpenter  was 
mentioned  within  the  Statute,  or  elfe  it  had 
been  a  ftrong  Objedion ;  as  was  held  in  the 
Cafe  of  the  King  verfus  ff^atefy^  Mich.  12 
Geo.  I.  which  was  an  Order  to  difcharge  an 

Apprentice 


2o8  Cafes  in  B.  R.  &c.  6  Geo.  II. 

Apprentice   from  his  Mafter,  who  was  by 
0^0.)       Trade  a  Cutler  $  and  the  Order  was  quafhed, 
becaufe  not  within  the  A£t. 

Cur^  :  It  does  appear  that  this  Caufe  came 
originally  before  the  Seffions,  and  therefore 
a  oummons  was  neceiTary ;  the  only  Queftion 
is,  whether  it  be  neceflfary  to  fet  out  this 
Sunmions  in  the  Order?  it  is  faid  in  the 
Order,  that  upon  hearing  Counfel,  but  does 
not  (ay,  upon  hearing  Counfel  on  both  Sides  % 
tho'  this  feems  to  be  a  reafbnable  Conftrudion, 
the  Diftin&ion  that  has  been  taken  in  thefe 
Cafes  between  Orders  and  Convictions,  feem 
to  make  a  Summons  not  necefTary  in  this 
Cafe }  for  this  which  is  before  us  at  prefent  is 
no  more  than  an  Order  of  Seffions,  and  fo  a 
Summons  muft  be  intended,  unlefs  the  con- 
trary appears.  The  Statute  which  gives  the 
Seffions  a  Power  to  difcharge  in  Confequence 
thereof,  gives  a  Power  to  order  Reftitution,  or 
otherwife  the  Mafter  would  be  a  Gainer  by 
his  own  Wrong.  By  a  neceflary  Intendment 
it  appears,  that  the  Mafter  has  received  Money 
with  his  Apprentice}  for  the  Order  is,  that 
he  (hall  refond  and  pay  back,  which  is  tan* 
tamount  to  Words  that  he  fhall  return  and 
pay  back  fo  much  Money  received.  But  the 
Court  did  not  give  any  abfolute  Opinion,  but 
took  Time  to  confider. 


Martin 
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Martin  ver/us  Duckett,  Term.  Trin. 
6  Geo.  II.  B.  R. 

UPON  Error  brought  to  rtverfe  an  Outlawry^  ^^^  '^ 
Mr.  D.  Counfel  moved  to  flay  Proceed-  ^^'  ** 
Ings  till  the  Plaintiff  in  Error  had  put  in  Bail,  ^^' 

as  was  dire£led  by  the  A£l  of  Parliament  \  and 
cited  Carth.  459.  Stat.  31  Elix.  c.  3.  and  J^ 
&  5  W.  &  M.  c.  4.  But  the  Moticn  was 
denied  per  Cur* ;  for  the  Plaintiff  in  Error  is 
not  obliged  to  put  in  Bail  till  the  Outlawry  is 
reverfed  \  and  the  Writ  of  Error  flays  nothing 
before  Bail  is  put  in,  but  the  Plaintiff  may 
proceed  to  Execution.  Vide  Stat.  3  jac.  I. 
c.  8. 


Holmes  ver.  Mendcfc,  Trin.  6  Geo.  II.        (I8I.) 
B.  R.  Fide  Innys  verfus  Sinclear. 

^H£    like    Motion  was  now  made   this  Jffidavitto 
*     Term,  the  Defendant  having  been  ar-  hold  to  Bail, 
retted  upon  Affidavit  made  by  a  third  Perfon,  i^/HB^"^- 
that  he   had  feen  the  Defendant's  Account 
Books,  and  by  them  it  appeared  the  Defendant 
was  indebted  to  the  Plaintiff  in  the  Sum  of, 
l^c.      The  Court  granted  the  Motion,   and 
faid,  this  was  not  fo  ftrong  a  Cafe  as  that 
oi  Innys  and  Sinclear;  where  a  third  Per/on 
made  Affidavit  he  had  feen  a  Note  of  the 
Defendant's   payable   to  the  Plaintiff  in  the 
Hands  of  a  Notary  Publick. 

P  Clark 
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Clark  veffus  Paget,  Trin.  6  Geo.  II. 

B.  R. 

fit  afidi  Pro*  IV/l^'  ^*  Counfel  moved  to  fet  afide  all  Pro- 
ceedtngty  thg  ^^  ceedings,  {the  Plaintiff  having  proceeded 
Ifotice  Mmder  fi  far^  that  judgment  was  to  have  been  Jigned 
thelVrttnot  ^^^^  Mornings  upon  which  the  Motion  was 
mzto'thrAk  ^^^)  5  ^'^^l  his  Obje£tion  was,  that  the 
ofParlia-'  Notice  under  the  Writ  was  not  according  to 
mens.  A£l  of  Parliament,  which  has  chalked  out  the 

exprefs  Words  in  which  Notice  is  to  be 
given,  and  by  that  the  Name  of  the  Defendant 
is  to  be  fet  out  at  the  Head  of  the  Notice ; 
whereas  in  this  Cafe  the  Defendant's  Name 
was  omitted,  and  only  faid  generally,  Tou  are 
ferved^  ice.  Vide  the  Stat.  5  Geo,  2.  to  pre- 
vent frivolous  and  vexatious  Arrejls. 

And  upon  a  Rule  to  (hew  Caufe,  Mr.  S. 
infifted,  that  the  Meaning  and  Purport  of  the 
Statute  was  purfued;  and  that  it  was  not 
neceilanr  to  include  the  Defendant's  Name, 
where  he  was  perfonally  ferved ;  and  it  was 
not  faid  that  Notice  fliould  be  in  the  Words 
following,  <  but  to  the  EfFed  following,  l^c! 
But  the  Court  granted  the  Motion ;  for  the 
A£^  of  Parliament  is  exprefs,  and  the  Plaintiff 
muft  either  Jirike  the  Letters  A.  B.  out  of  the 
Ad,  or  infert  them  in  his  Notice. 


The 
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The  King  ver/us  the  Wife  of  Keai,  dsa.) 

Trin.  6  Geo.  II.  B.  R. 

THE  Defendant  was  libelled  againft  in  the  ^J*''/^ 
Spiritual  Court  for  Slander  or  Defama-  ^^^^Z^^^ 
tion,  and  a  Writ  de  Excommunicato  Capiendo  f„  ff^g  /),yi 
iflued  againft  her:    which  Mr.  K.  Counfel  jun3i<u€. 
now  moved  to  quafh,  becaufe  the  Charge  was 
in  the  Disjundive,  viz.  for  Slander  or  Defii* 
mation,  and  cited  the  Cafe  of  the  King  and 
Smithy  which  was   a  Libel  in  the   Spiritual 
Court  pro  convitio  five  Defamatione  ;  and  the 
Court  in  that  Cafe  held  the  Libel  naught,  be- 
caufe uncertain  and  in  the  Disjun<3ive.     But 
in  this  Cafe  the  Motion  was  denied,  for  Slander 
and  Defamation  have  one  and  the  fame  Signi- 
fication; but  there  is  a  Difference  between 
Convitium  and  Defamation  for  Convitium  has 
a  double   Meaning,  and  fignifies  Reproof  as 
well  as  ScandaL 


Gregory  ver.  Warren,  Trin.  6  Geo.  II. 

B.R. 

TO  flay  Proceedings  againft  the  Bail ;  the  Proceedimgs 
Writ  of  Error  in  the  original  Judgment  ff^ff^^^^f 
being  put  in  and  allowed  on  the  fame  Day  the  ^g<r^^ 
laft  oci'  Fa'  was  made  returnable.      Mr.    5.  being  allowed 
conf :   This  is  a  ftronger  Cafe  than  that  of  on  the  Day 
Miers  and  Arthur^  and  in  that  Cafe  the  Court  '**.^/  S^'"* 
faid  they  would  go  no  further  j  and  yet  there  J-^Ji^J^Jf 
the  Writ  of  Error  was  put  in  and  allowed 

p  2  two 


2 1 2  Cafes  in  B.  R.  See.  6  Geo.  II. 

two  Days  before  the  Return  of  the  first  ScP 
Fa\  But  the  Court  in  the  original  Caie  made 
a  Rule  to  ftay  all  Proceedings. 


Jm  Award 
fet  afide  heing 
made  tvithout 
giving  Notice 
to  or  hearing 
the  Defem^ 
dant. 


(138.) 


Pafchal  verfiu  Terry,  Trin,  6  Geo.  II. 

B.R. 

CUbmiffion  to  two  Arbitrators,  and  if  they 
*^  cannot  agree,  to  appoint  an  Umpire; 
they  accordingly  appointed  an  Umpire,  who 
made  his  Umpirage  the  Day  following;  the 
Parties  being  neither  fummoned,  nor  having 
Notice  of  the  Appointment.  Mr.  5.  Counfel 
moved  to  aside  the  Umpirage ;  and  obje£led, 
that  it  was  unreasonable,  and  contrary  to 
natural  Juflice,  to  make  an  award  without 
giving  Notice  to  the  Parties  to  attend.  This 
is  repugnant  to  the  Submiflion  and  is  a  Mif- 
behaviour  within  the  A&  of  Parliament ;  the 
Umpirage  was  made  upon  the  Defendant's 
Evidence  alone,  parte  alterd  inauditdy  the 
PlaintiiF  was  neither  heard  nor  had  any 
Opportunity  given  him  to  be  heard ;  and  for 
this  Reafon  it  was  fet  afide  per  £•  and  P, 
Juftices,  abfenti  P, 


Weal  veffus  Smith,  6  Geo.  II.  B.  R. 

Fide  aniea. 

Error  conm       T       J.    faid.    Error    coram    vobis   was   no 
vobis  no  Su-     X-^.        Superfcdeas  before  Bail  is  put  in  ;  and 

^i^TBaii.    ^^^^^  *^  ^^'■^  ^^  Merry/ieU  and  fFellon,  5 

Geo, 
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Geo.  2.  (i  Barn.  66}  where  It  was  fo  held 
exprefly  ;  and  Raymond  Chief  Juftice  at  that 
Time  &id  it  was  fo  determined  in  the  Cafe  of 
Ginger  and  Cook.  But  this  Point  was  not  de- 
termined }  for  the  PlaiiitifF  in  Error,  feeing  the 
Opinion  of  the  Court,  put  in  Bail.    Ude  antea* 


TwcUs  ver.  Southwell,  Trin.  6  Geo.  II. 

B.R. 

\^R.  7*.  moved  to  fct  afide  a  Judgment  for  Jftdgnum. 
^^  Irregularity  ;  and  his  Objc5ion  was, 
that  common  Bail  was  filed  in  a  Term  fubfe- 
quent  to  the  Writ ;  this  was  an  A&ion  by 
Latitaty  returnable  the  firft  Day  of  Hilary 
Term,  and  the  Bail  was  not  filed  till  Eafter 
Term  following,  at  which  Time  the  Declara- 
tion was  delivered. 


The  King  verfus  Cotton  &  aV^  Trin. 
6  Geo.  11.  B.  R. 


u 


PON  Motion  for  an  Information  the  Information. 
Cafe  appeared  to  be  this  :  By  a  private 
hSt  of  Parliament  made  27.  EL  the  Court- 
Leet  for  the  City  and  Liberty  of  Wejiminjler 
was  confirmed,  and  a  more  extenfive  Jurif- 
di£tion  given,  l:Sc.  Vide  the  Statute.  A  Com- 
plaint was  made  in  the  Leet  againft  Edwards 
(the  Profecutor)  for  Negleft  of  Duty  ;  he  be- 
haved himfelf  in  a  very  infolcnt  Manner,  and 

made 
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made  ufe  of  very  contemptuous  Language ; 
put  on  his  Hat  in  the  Face  of  the  Court,  and 
(aid  to  the  Judge,  ^^  y^^^  Cotton  commit  mt  if 
you  dare**.  Whereupon  the  Defendant  did 
(194.)  commit  him  for  this  ofFenfive  Language  and 
the  great  Contempt  he  (hewed  the  Court. 
Edwards  now  came  for  an  Information,  sug- 
gefting  that  he  was  committed  for  a  Neglect 
of  Duty,  notwithftanding  he  offered  to  put  in 
Bail.  But  the  Court,  upon  the  Circum- 
ftances  of  the  whole  Cafe,  refufed  the  Motion  \ 
and  held,  that  had  the  Commitment  in  this 
Cafe  been  for  a  Breach  of  the  Peace,  it  had 
not  been  ftridly  juftifiable,  admitting  Bail 
was  offered.  But  this  Commitment  was  for 
the  Contempt ;  and  tho'  the  ufual  Method  of 
proceeding  in  thofe  Cafes,  is  in  the  firft  place 
to  fine  the  Offender,  and  after  to  commit 
him  for  Non-payment,  which  Method  was 
not  purfued  in  the  prefent  Cafe,  yet  this  ap- 
pears rather  to  be  a  Miftake  in  Judgment  than 
any  wilful  Oppnfjian  j  and  therefore  the  Infor- 
mation was  denied. 

Note ;  Edwards  was  a  Petit  Conflable  of 
the  Leet. 


Term  Mich.  7  Geo.  IL 

TO-Or^,  That  this  Term  Sir  Philip  York^ 
^■^  his  Majefty's  Attorney  General,  was 
made  Lord  Chief  Juflice  of  England^  and  the 
fame  Term  was  made  a  Peer  of  Great  Britain 
by  the  Name  of  Philip  Lord  Hardwicke. 


Barker 
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Barker  ver.  Reynolds  and  Weftwood, 
Mich.  7  Geo.  \l.  B.  R. 

npRefpafs  and  Affault ;  Reynolds  the  Mafter  "^refpafs  and 
*      pleads  Son  AJfaub^  i^c.  and  upon  that  ^^jj^'A^^ 
If  ue  is  joined,     ^^j/fti^  H^TheretT. 

for  that    the  rlatnttn    having   ajfaulted    his 
Majier^  he  then  and  there  ajfaulted  the  Plaintiff' 
in  Defence  of  his   Majier\   and  to  this   the 
Plaintiff  demurs. 

Mr.  A.  Counfel  pro  ^er^  infifted,  that  the 
Juftification  was  infufficiently  alledgjed,  and 
took  two  Exceptions  ;  i/?,  Tho'  a  Man  may 
juftify  in  Defence  of  his  Mafter,  yet  he  cannot 
juftify  an  Aflault  in  Defence,  ifc.  and  cited 
2  RolL  Abr.  546.  His  fecond  Objection  was, 
that  the  Juftification  in  this  Cafe  is  ill 
pleaded ;  for  the  Aftault  in  the  Declaration 
might  be  at  a  Time  preceding  the  Aflault  by 
the  Servant,  as  this  Juftification  now  ftands. 
The  Words  are,  {having  ajfaulted^)  and  tho* 
the  Court  (hould  be  of  Opinion  that  a  Ser- 
vant may  Juftify  an  Aflault,  ^c.  in  Defence 
of  his  Mafter,  yet  he  cannot  juftify  an  Aflault 
upon  the  Plaintiff  at  a  Time  fubfequent  to  the 
Affault  made  upon  the  Mafter. 

Mr.  M.  Counfel  cont* .  A  Servant  may  (135.) 
juftify  an  Affault  in  Defence  of  his  Mafter, 
and  cited  9  Ed.  4^  48.  2  Rol.  Abr.  546.  i 
Salk.  407.  Leewerd  (^  Ux*  ver.  Bafilee.  As 
to  the  fecond  Objedlion,  he  faid  the  Juftifica- 
tion was  well,  for  that  the  Words  muft  necef- 
farily  be  in  the  Preterperfed  Tenfe,  and  could 
not  be  otherwife ;  for  an  Aflault  muft  have 

been 


21 6  Cafes  in  B.  R.  &c.  7  Geo.  II. 

been  committed,  or  it  is  certain  the  Defendant 
could  not  juftify.  And  the  Words  {then  and 
there)  fhew  that  the  Aflault  mentioned  in 
Juftification  was  at  the  fame  Time  and  Place 
the  AiTault  was  made  upon  the  Mailer. 

T.  C.  J.  There  is  no  doubt  hut  a  Servant 
fnay  jufiify  an  AJfauk  in  Defence  ofhisMaJIer\ 
but  the  ^ejiion  in  this  Cafe  isy  whether  the 
Defendant  by  his  Plea  has  Jhewn  that  the 
Ajjault  was  neceffary  in  Defence  of  his  Mafter  \ 
for  it  is  only  faid,  the  Plaintiff  having  affaulted^ 
Sec,  he  then  and  there^  &c.  in  Defence  of  his 
Majier^  which  certamly  is  not  fumcient ;  but 
he  ought  to  have  gone  further,  and  (hewn 
that  the  Plaintiff  would  then  and  there  have 
beat  his  Mafter,  if  he  had  not  Afiaulted  the 
Plaintiff  in  Defence,  &f.  The  Words^  as  they 
are  now  pleaded^  (having  aifaulted)  have  Re^ 
ference  to  a  Time  paji ;  whereas  the  Defendant 
(hould  have  fhewn  that  the  Affault  by  him  was 
at  the  Time  the  Majier  was  A/faulted ;  and  the 
Words  then  and  there  will  not  confine  this 
Affaub  to  that  Timcy  but  may  relate  to  the  Day 
and  Place  only  ;  whereas  the  Aflault  by  the 
Servant  might  be  at  a  different  Time  of  the  Day 
to  the  Affault  made  upon  the  Majler.  P.  P. 
and  L.  J.  being  of  the  fame  Opinion,  judg- 
ment was  given  for  the  Plaintiff. 

Cowne  vcrfus  Barry,  Mich.  7    Geo.  II. 

B.R. 

Deht  upon         A  CTION  of  Debt  upon  Bond  conditioned 
Bond.  -^     to  pay  100/.  with  Intercft  on  the  5th  of 


I 

1 


Cafes  in  B.  R.  &c.  7  Geo.  11.  217 

June  J  {sTr.     Defendant  after  Oyer  pleads  Pay-  P^^  of  Pay- 
ment of  Principal  and  Intereft  before  the  Ac-  ^.^^  ^' !? 
tion  brought,yr//,  on  the  26th  of  March ^  which   t^Day  in 
was  before  the  Day  mentioned  in  the  Condi-  the  Condi- 
tion.     Plaintiff  replies,  that  the  Money  was  tion,  aided  by 
not  paid  mo{^  (^/brma^  as  alledged  in  the  De-  '^^  ^jf'^^'j 
fendant's  Plea.     Upon  this  Iflue  was  joined,  -^^^  ^/i/ 
and  VerdiS  for  the  PlaiiUiff.     Mi.  K.  Counfel  laiv,  and  a 
moved  for  a  Repleader ;  for  that  the  Defendant  RepUadtr 
having  pleaded  Payment  before  the  Day  men-  denied, 
tioned  in  the  Condition,  the  liTue  thereupon 
is  immaterial ;  and  fo  he  faid  it  had  often  been 
determined  in  this  Court. 

Mr.  B.  Serjeant  conf :  The  Defendant's  (136.) 
Plea  is  not  that  the  Money  was  paid  before 
the  Day  mentioned  in  the  Condition,  but  the 
Payment  was  ante  impetrationem  Brevisj  fcil. 
26  Afarchj  which  Plea  is  now  aided  by  the 
Statute  far  Amendment  of  the  Laws  \  and  the 
Scil.  is  immaterial.  Vtde  Stat,  4  &  5  Ann. 
c.  16.  which  provides^  that  where  an  A£fton  of 
Debt  is  brought  upon  any  Bond  which  has  a 
Conditiony  or  Defeaxancey  to  make  void  the  fame 
upon  Payment  of  a  lejfer  Sum  at  a  Day  or  Place 
certain^  if  the  Obligor ^  his  Heirs j  &c.  have  paid 
the  fame  before  the  ASlion  brought^  tho'  fuch  Pay- 
ment was  not  madeJiriSlly  according  to  the  Con-- 
ditionj  yet  it  may  be  pleaded  in  Bar  of  fuch 
A^iion^  as  if  the  fame  had  been  paid  at  the  Day 
and  Place  according  to  the  Condition,  The 
Court  being  of  the  fame  Opinion,  viz,  that 
the  Defendant's  Plea  was  aided,  the  Motion 
for  a  Repleader  was  denied. 


Thomas 


(I 
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Thomas  ver.  Biihop,  Mich.  7  Geo.  II. 

B.R. 

t^l^'y^      AS/umpJst  by  Thomas  Indorfee  of  a  Bill  of 
Bill  of  Ex"  iLxchange  drawn  upon  the  Defendant 

change,  Bijhop^  and  accepted  by  him,  ^'  At  thirty  Days 

Sight  pray  pay  to  Mr,  Somerville  the  Sum  of 
200  L  and  place  it  to  the  Account  of  the  York- 
^^  Buildings  Company^  as  per  Advice^  Charles 
^^  Mildmay."  And  the  Bill  was  direded  to 
the  Defendant  Bijhop^  Cajhier  of  the  York- 
Buildings  Company^  at  their  Houfe^  &c.  who 
accepted  the  fame.  P.  J.  before  whom  this 
Caufe  was  tried,  dire£ted  the  Jury  to  find  for 
the  Plaintiff,  the  Defendant  havmg  generally 
accepted  the  Bill  in  his  own  Name ;  but  at 
the  fame  Time  gave  the  Defendant  Leave  to 
move  for  a  new  Trial. 

Mr.  K.  and  S,  Counfel  infifted,  that  the 
Defendant  was  not  liable  peribnally,  but  as 
Cafhier  of  the  Company ;  and  this  appears  not 
only  upon  the  Face  of  the  Note,  but  from  the 
Letter  of  Advice  to  which  it  refers,  and  which 
was  given  in  Evidence  upon  the  Trial.  For 
the  Note  is  not  only  directed  to  Bijhop^  Cafhier 
of  the  Company,  but  Is  exprefly  mentioned  to 
beplaced  to  Account  of  the  Company.  The 
general  Acceptance  by  the  Defendant  in  this 
Cafe,  can  make  no  Alteration  in  the  Note,  fo 
as  to  charge  him  perfonally ;  for  Acceptance 
mufl  be  Xsisxxi  fecundum  fuhje£tam  materiam^  as 
Cafhier;  he  is  not  therefore  bound  by  this 
Acceptance  in  proprio  jure^  but  in  Right  of 
the  Company  \  and  this  is  the  general  Method 

of 
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of  tran(a£ling  Bills  of  this  Kind.  So  is  the 
Cafe  of  all  Draughts  upon  the  Bank^  the  Note 
is  generally  drawn  upon  the  Cajhier^  without 
any  Mention  of  the  Company  j  and  yet  there  is  no 
^tuftion  but  the  Bank  is  refponfible.  The  Plain-  (137.) 
tiff*  is  not  without  Remedy,  the  Company  is 
bound  by  this  Acceptance,  and  he  has  his 
Adion  againft  them.  Whether  this  Bill  was 
accepted  by  the  Defendant  in  his  own  Right, 
or  in  Right  of  the  Company,  is  a  Fa£l  proper 
for  the  Determination  of  a  Jury ;  and  this  is 
the  Circumftance  upon  which  we  ground  our 
Motion.  Upon  the  Face  of  the  Bill  there  is 
ftrong  Evidence  in  Favour  of  the  Defendant, 
that  Ms  Acceptance  was  in  Right  of  the  Com- 
pany; and  this  is  yet  much  ftronger,  by 
Reference  to  Letter  of  Advice. 

Z>.  Serjeant  conf :  Whether  the  Defendant 
accepted  this  Bill  in  his  own  or  the  Company's 
Right,  is  not  now  the  Queftion.  The  De- 
fendant has  generallv  accepted  it  in  his  own 
Name,  and  that  malces  him  liable  in  proprio 
jure-,  any  Man  may  accept:  Suppofe  a  Bill 
drawn  upon  J.  N.  it  may  be  accepted  by  y,  S. 
and  by  this  Acceptance  y,  S,  becomes  liable. 
The  Direction  to  the  Defendant  as  Cafhier, 
&r.  is  only  a  proper  Addition  and  Defcription 
of  his  Perfon.  It  is  faid,  he  accepted  it  in 
Right  of  the  Company,  and  as  their  Servant ; 
but  how  can  this  be  known  ?  the  Acceptance 
is  general  in  his  own  Name.  There  is  no 
Queftion  but  a  Servant  may  have  Tranfadiions 
of  his  own,  and  may  contract  upon  his  own 
Account.  Bills  of  Exchange  mufl  have  a 
Certainty^  the  Acceptance  reduces  it  to  a  Cer- 
tainty ; 
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tainty\  the  Bill  is  drawn  upon  Bijhop^  and  he 
has  accepted  it  in  his  own  Name  generally, 
and  the  Acceptance  abne  is  fufficient  to  charge 
him. 

T.  C.  J.  Bills  of  Exchange  are  Bills  of  a 
particular  Nature,  arifing  60m  the  Contradl 
and  Tranla£tions  of  Merchants;  the  first 
Contract  is  by  the  Drawer^  and  by  that  he 
becomes  liable  \  after  Acceptance  it  is  the  Contra^ 
of  the  Drawee ;  and  a  further  Contract  may 
arife  from  the  Perfon  to  whom  the  Bill  is  pay^ 
ablcy  by  his  Indorfment  over»  But  every  fVrit^ 
ing  that  is  drawn  in  Form  of  a  Bill  of  Exchange 
may  not  in  Fail  be  fo  \  as  where  Money  is  pay^ 
able  out  of  a  particular  Fund ;  and  fo  was  the 
Cafe  of  Jenny  and  Heale^  Trin,  10  Geo.  i. 
Plaintiff' Jenny  fold  his  Land  to  the  Defendant^ 
who  gave  him  a  Bill  for  the  Price  or  Value 
thereof  in  theft  Words  ^  direHed  to  one  Prat,  S/r, 
you  are  to  pay  to  Mr,  Jenny  Jo  much^  &c.  out  of 
the  Money  belonging  to  the  Governors  and  Com'" 
pany  ^Devon&ire  Miners^  ice.  the  Money  not 
being  paid,  Jenny  brought  his  Action  upon 
this  Note,  fuppofing  it  a  Bill  of  Exchange ; 
and  upon  Demurrer  Plaintiff  had  Judgment  \ 
whereupon  Error  was  brought  in  this  Court, 
and  Judgment  reverfed  ;  for  the  Court  held  it 
to  be  no  more  than  a  Diredion  and  Appoint- 
ment to  pay  Money  out  of  a  particular  Fund, 
and  was  not  a  Bill  of  Exchange.  Vide  this 
Cafe  in  Mod.  Ca,  266  (/•  e.  8  Mod.).  And  fo 
(138.)  ^^  ^^  Qzie  of  Jo/lyn  and  Lucern^  Trin.  13 
Ann.  which  was  to  pay  Money  out  of  growing 
Stock ;  and  thefe  Notes  do  not  make  the  Drawer 
liable  in  cafe  the  Stock  fhould  fail.     //  is  a 

general 
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general  Rule^  that  the  Acceptor  of  a  Bill  of  Ex^ 
change  is  per/onalfy  liable ;  how  then  does  this 
Cafe  vary  ?  the  Directions  to  the  Defendant  as 
Cafliier,  ^c.  cannot  vary  it ;  that  is  meerly  a 
Defcription  and  Addition  of  his  Peifon.  The 
Acceptance  in  this  Cafe  is  general,  (accepted 
June  13.  1733.  and  figned  Bijhop,)  In  all 
Cafes  a  general  Acceptance  is  fecundum  teno^ 
rem  Billa\  this  Bill  is  drawn  upon  Bijhopy 
and  the  fubfequent  Words,  v/z.  ^^  Place  it  to 
''  Account  of  the  Company,  as  per  Advice,'* 
cannot  alter  the  Cafe,  nor  make  any  Diffe- 
rence in  the  Bill  of  Exchange ;  it  is  only  the 
Method  of  accounting  for  the  Money  between 
the  Drawer  and  Drawee  after  it  is  paid.  As 
to  the  Letter  of  Advice,  that  is  not  proper 
Evidence ;  it  is  extrinftcal  of  the  Bill,  and  is 
always  a  private  Tranfai^ion  between  the 
Drawer  and  Drawee,  to  which  the  Perfon  to 
whom  the  Money  is  payable  is  not  fuppofed 
privy ;  if  Letters  of  Advice  fhould  have  any 
Weight  in  thefe  Cafes,  it  would  be  of  dan- 
gerous Confequence.  Bills  of  this  Kind  are 
in  their  Nature  negotiable ;  and  fuch  an  Al- 
lowance muft  make  them  uncertain,  and  may 
be  attended  with  ill  Confequence  in  the  Cafe 
of  an  Indorfee,  who  is  in  Nature  of  a  Pur- 
chafer  for  a  valuable  Confideration.  The  Cafe 
of  Evans  and  Cramlington^  is  flronger  than  this. 
Vide  2  Ventr.  307.     Carth.  5. 

We  mufl  therefore  judge  of  this  Cafe  as  it 
flands  upon  the  Face  of  the  Bill,  which  is  a 
Bill  drawn  upon  Bifhop,  and  accepted  by  him 
generally^  which  alone  is  fufficient  to  charge  the 
Defendant  and  make  him  perfonalfy  liable, 

P.  P. 
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P.  P,  and  £.  Juftices,  being  of  the  fame 
Opinion,  the  Motion  was  denied,  and  Plaintiff 
fuflFered  to  have  Judgment  upon  the  Poftea. 
Vide  Yth).  137.  Talbot  vcrfus  Godboh-y  G. 
gave  a  Bill  in  this  Form,  ^^  Memorandum^  that 
I  have  received  of  E.  Talbot,  to  the  TJfe  of 
my  Majier  Serjeant  Gaudy,  the  Sum  0^40 1. 
to  be  paid  at  Michaelmas  following.*^  It  was 
held  that  G.  was  liable,  for  the  Claufe  of  Re- 
payment is  general^  and  not  to  be  repaid  bjr  hii 
Majier  Gaudy. 


iC 


Ci 


Variance 
heffween  the 
Declaration 
and  Original, 


(189.) 


Evans  v^r.  Thruftout,  Mich.  7  Geo.  II. 

B.R. 

f  N  £je6lment,  Plaintiff  declared  upon  the 
-^  Demife  of  john^  and  in  the  original  Writ 
it  was  faid  to  be  the  Demife  of  Timothy ;  after 
Verdi£l  for  the  Plaintiff,  it  was  moved  in  Ar* 
refl  of  Judgment  by  Reafon  of  this  Variance ; 
and  faid,  if  in  FacS  there  had  been  no  Original 
it  had  been  cured  by  the  Verdi£^,  but  a  bad 
Original  is  not  cured. 

y.  C.  J.  The  Demife  cited  in  the  Declara- 
tion is  only  by  Wav  of  Recital,  and  the  De- 
fendant cannot  take  Advantage  of  a  bad 
Original,  but  upon  Oyer  or  a  Certiorari.  2 
Sali.  701,  658.  Bragg  verfus  Digby^  6  Mod. 
28. 


The 
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The  Xing  v^.  Dr.  Bettefworth,  Mich. 
7  Geo.  II.  B.  R. 

li^R.  S.  moved  for  a  Mandamus  to  be  di-  Mandamus 

^^^    reeled  to  the  Spiritual  Court,  to  grant  *^  '^'  ^P*^'^' 

Adminiftration  cum  tejiamento  annexo  to  Kin-  ^    tAd-  '* 

tutftoTiy  reiiduary  Legatee  of  K.  his  Father  miniftration  to 

deceafed,  the  Executors  having  renounced  in  tAe  Kejiduary 

Favour  of  the  refiduary  Legatee.     We  have  Legatee^  on 

applied  to  the  Spiritual  Court,  and  they  refufe  '^'  Executor's 

no  Adminiftration  till  fuch  Time  as  they  have  ^"'^^^"S' 

ifTued  out  a  Commiffion  of  Appraifement,  and 

had  a  Return.     This  is  contrary  to  21  //.  8. 

which  provides,  that  Adminijlration  Jhall  he 

granted  with  all  convenient  Speed ;  and  cited  the 

King  and  Bettefworth,  which  was  in  the  Cafe 

of  Z^r^  Londonderry's  Wtll^  where  Executors 

applied  to  the  Spiritual  Court  for  Probate,  but 

the  Court  refiifed  till  a  Commiffion,  &r.  as  in 

this  Cafe ;  but  this  Court  granted  a  Mandamusy 

and  faid  the  Spiritual  Court  had  no  Power  to 

ftay  Probate. 

T,  C.  J.  There  is  a  great  Difference  be- 
tween the  Cafes;  here  the  Executors  have 
renounced,  and  there  is  no  Law  obliges  the 
Spiritual  Court  to  grant  Adminiftration  to  the 
reiiduary  Legatee.  Shew  Caufe.  Note^  That  Denied, 
afterwards,  upon  fliewing  Caufe,  ^t  Mandamus 
was  denied. 


Stephens 
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Stephens  ver.  Loftyn,  Mich,  7  Geo,  II. 

B.R. 

Debt  byjimpli  jN  Debt  upon  a  Bond  the  PlaintiiF  declares 
ContraB  1     the^Dcfendant  30  May  1723.  by  his  Bond 

^^Tait^a  obligatory,  became  indebted  to  the  Plaintiff  in 
Debt  upon  ^  the  Sum  of  76/.  10  x.  ^c.  Defendant  craves 
Bondf  ty  Oyer  of  the  Bond  and  Condition^  which  was  for 

Statute  1  Payment  of  38  /.  5  j.  upon  the  firft  of  Decern- 

Geo.  a.  y^  ^^j^^  enfuing  the  Date  of  the  Bond,  with 

Interest,  CsTr.  and  then  pleads  the  Stat.  2  Geo.  2. 
which  impowers  the  Defendant  tofet  off"  mutual 
Debts  in  Difcharge  of  the  A&ion  \  and  avers, 
that  the  Plaintiff  stood  indebted  to  him  in  the 
Sum  of  70/.  8  J.  due  upon  fimple  Contract, 
(140.)  which  is  more  than  the  Sum  mentioned  in  the 
Condition.  Upon  Demurrer  to  this  Plea, 
Judgment  was  for  the  Plaintiff  in  the  Com- 
mon Bench,  whereupon  the  Defendant  brought 
Error  in  this  Court, 

Mr.  D.  Counfel  for  the  Plaintiff  in  Error : 
There  are  two  Exceptions  taken  to  this  Plea, 
ly?.  That  by  this  A£l  of  Parliament,  Debts 
uponjimple  Contra^  cannot  befet  againfl  Debts 
of  a  fuperior  Nature.  And  2dly,  That  the 
Penalty  of  the  Bond^  not  the  Sum  mentioned  in 
the  Condition^  is  the  Debt  in  Law.  As  to  the 
firft  he  faid,  where  Debts  are  mutual,  this  A& 
of  Parliament  is  to  be  confidered  in  Nature  of 
an  Extinguifhment,  according  to  the  Rule  laid 
down  in  Wankfor^^  Cafe,  I  Salk.  305.  where 
the  fame  Hand  that  is  to  receive^  and  ought  to 
pay^  it  is  an  Extinguijhment.     This  therefore 

may 
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may  be  compared  to  an  A^ion  of  Debt  upon  Bondy 
where  Payment  before  the  Jsfion  brought  is  a 
good  Plea  in  Bar^  by  the  Statute  for  Amendment 
of  the  Law.  It  is  objedled,  that  this  may  be 
inconvenient  in  Cafes  of  Executors ^  and  work  a 
Devaftavit,  but  the  Inconveniences  on  the 
other  Hand  is  as  great,  Suppose  an  Executor 
brings  Debt  upon  Bond  due  to  his  Teflator^  who 
at  the  fame  timejiands  indebted  to  the  Defendant 
in  the  Uke  Sum  uponjimple  Contrast^  unlefs  the 
Debt  can  be  given  in  Evidence  in  Difcharge  of  the 
Bondy  the  money  recovered  muji  go  in  Difcharge 
of  Debts  of  a  fuperior  Nature^  and  Defendant  is 
without  Remedy  upon  Failure  of  AJfets,  This 
Ad  of  Parliament  is  a  remedial  Law,  and 
ought  to  be  conftrued  liberally ;  it  ought  to  be 
confidered  in  the  fame  Light  with  other  A£ts 
of  Parliament,  where  mutual  Debts  are  to  be 
fet  one  againft  the  other;  as  the  Bankrupts 
ASf<^  5  Geo.  2.  aU  Debts  are  included  i  and 
there  is  no  Di/iin£fion  between  Debts  upon 
Specialties  andjimple  Contracts.  In  the  Cafe  of 
Retainer  by  Executor^  he  is  not  obliged  to  plead 
ity  but  may  give  it  in  Evidence  upon  Plene  Ad- 
miniftravit,  and  the  Reafon  is  becaufe  it  amounts 
to  Payment. 

Mr.  C.  Serjeant  conf :  The  principal  Ques- 
tion in  this  Cafe  is,  whether  the  Penalty  or 
the  Sum  mentioned  in  the  Condition  is  the 
Debt  in  Law ;  for  if  Penalty  is  the  Debt  in 
Law,  then  the  Defendant's  Plea  is  ill ;  for  the 
Sum  to  be  fet  ofF  in  Difcharge  is  not  of  equal 
Value,  the  Penalty  is  for  76/.  10  x.  and  the 
Debt  upon  fimple  Contrail  is  only  70  /.  8  j. 

Afer  Forfeiture  of  the  Bond  the  Penalty  is 

Q  the 
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the  Debt  in  LaWy  and  the  Condition  cannot  be 
given  in  Evidence.     3  Lev.  368.  and  Jo  was 
the  Cafe  of  the  Bank  ^England  and  Morrice, 
Pafch.  6  Geo.  2. 
(141.)  r.  C.  J.  The  Aa  of  Parliament  in  Qucf- 

tion  was  made  for  the  Benefit  of  the  Defendant, 
and  muft  be  conftrued  in  his  Favour,  fo  far  as 
is  confiftent  with  the  Rules  of  Law.  This 
A£l  cannot  be  conftrued  fo  but  Inconveniences 
will  arife  upon  it  either  one  Way  or  the  other. 
It  is  true,  in  the  Cafe  of  an  Executor  it  mav 
work  a  Devajlavit^  and  yet  on  the  other  Hand, 
it  is  hard  that  an  Executor  (hould  recover 
Debts  upon  Bond  due  to  his  Teftator,  and  the 
Defendant  not  have  it  in  his  Power  to  fet  off 
Debts  upon  (imple  Contra6b,  tho'  of  equal 
Value  in  Difcharge.  The  Rule  that  is  laid 
down  comes  too  general',  fuppofe  an  Adfion  is 
brought  for  Breach  of  Covenant^  which  founds 
in  Damages^  and  the  Plaintiff  at  the  fame  Time 
Jiands  indebted  to  the  Defendant  upon  fimple 
Contrary  which  founds  in  Damages  Ukewtfe ; 
it  is  pretty  hard  to  fay  that  one  Debt  cannot  be 
fet  off  to  difcharge  the  other.  It  is  faid,  this 
Ad  ought  to  have  the  fame  Conftru£lion  put 
upon  it  with  other  A£ts  wherein  mutual  debts 
are  mentioned  ;  and  for  this  Reafon  the  Bank- 
rupt's A£l  is  cited  \  but  this  Cafe  differs ;  for 
by  the  Bankrupt's  Ad  all  Debts  are  made 
equal,  and  therefore  no  Notice  is  taken  of 
Priority  of  Debts  \  befides,  Commiflioners  of 
Bankrupts  have  an  Equity  in  them,  and  in 
Equity  all  Debts  are  equal. 

The  chief  Queftion  is,  whether  the  Penalty 
is  the  Debt  forfeited  by  Law  ?  for  if  fo,  the 

Debt 
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Debt  pleaded  in  Bar  or  Difcharge  is  not  equal 
in  Value  to  the  Debt  demanded  by  the  Bond, 
and  confequently  the  Plea  is  bad  ;  there  is  no 
^eflion  but  the  Penalty  is  the  Debt  forfeited 
by  LaWy  and  therefore  the  Plaintiff  muji  have 
his  yudgment. 

P,  and  L.  Juftices :  This  Cafe  muft  be 
determined  as  it  ftands  upon  Record  \  and  the 

|ueftion  is,  whether  his  Plea  is  a  good  Bar  ? 
defendant  has  pleaded  mutual  Debts,  ^c.  but 
the  Sum  to  be  fet  ofF  by  his  Plea  is  not  equal 
in  Value  to  the  Demand.  The  Penalty  is  the 
Debt  forfeited  by  Law,  and  no  Way  to  dif- 
charge it,  but  by  pleading  Performance*  The 
Statute  for  Amendment  of  the  Law  does  not 
extend  to  this  Cafe ;  the  Statute  makes  Payment 
after  the  Dayy  and  before  the  A£lion  brought^ 
good  Payment  in  Difcharge  of  the  Bond\  as 
Solvit  ad  diem  was  a  good  Bar  at  Common 
Law. 

l^he  Defendant's  Plea  in  this  Cafe  is  not 
good  \  and  fo  gave  Judgment  for  the  Plaintiff, 
without  giving  any  Opinion  upon  the  firft 
Objection.  Note  j  The  Law  in  this  Rejpeil 
isfince  altered  by  Stat.  8  Geo.  2.  c.  24. 


Afhtcil    verfus    Beaker    ds?    aV^    Mich.       (142.) 
7  Geo.  II.  B.  R. 

QCIRE    Facias    againft    Bail.       Defendants  sdre  Facia. 
■^     pleaded  that  no  Ca   5a  was  profecuted  and  againft  Bail, 
returned zntc  diem  emanationis  originalis  Brevis 
de  Sci*  Fa\ 

To  this  the  Plaintiff  demurred  as  an  imma- 

Q^  2  ferial 
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teriai  P lea ^  for  a  Ca*  Sa'  may  he  returnable  the 
fame  Day  the  Sci'  Fa*  iffue$\   and  this  has 
dkvays  been  held  good  by  the  Practice  of  the 
Court. 

Mr.  2>.  Counfel  compared  it  to  the  Statute 
of  Limitations,  which  is  always  pleaded  ante 
diem  exhibitionis  Billa^  or  ante  diem  impetra- 
tionis  Brevis.  He  Ukewife  objected  to  the  Sci* 
Fa%  becaufi  it  did  not  appear  the  Plaintiff  had 
prayed  Execution^  and  without  Prayer  he  can-- 
not  have  Execution  \  and  cited  1  Rol.  Abr.  894. 
3  Mod.  252. 

T.  C.  J.  The  Plea  is  immaterialy  becaufe  the 
Ca'  Sa'  may  be  returnable  the  fame  Day  the  Sci' 
Fa'  iffuesy  which  is  agreeable  to  the  Practice  of 
this  Court  \  and  therefore  the  Pleading  niust 
be  ante  emanationem  Brevis^  &r.  the  Reafbn 
for  Pleading  the  Statute  of  Limitations  in  that 
Manner  is,  becaufe  thofe  are  the  Words  of  the 
An  of  Parliament. 

P.  P.  and  Z.  Juftices,  being  of  the  fame 
Opinion,  Judgment  was  for  the  Plaintiff, 
unlefs  Caufe,  &c. 


Warrcncr    verfus    Thruftout,    Mich. 
7  Geo.  II.  B.  R. 

Ejfffment.  jN  Eje£lment.  Mr.  Common  Serjeant  moved 
^  to  amend  a  Declaration,  which  was  for 
feveral  Mefluages  and  three  Acres  of  Ground  ; 
the  Amendment  prayed  was  to  ftrike  out  the 
Word  (Gr^iiif^,  and  inftead  thereof  to  make 
the  Declaration  for  three  Acres  of  Arable 
Land ;  and  cited  a  Cafe  2  Geo,  2.  where  the 

Plaintiff 
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Plaintiflr  declared  df  Mejfuagio  five  Tenenunto\ 
and  upon  Motion  Leave  was  given  to  ftrike 
out  the  Words  {^fioe  Tenetmnto)  \  and  both 
this  and  the  original  Cafe  was  before  Ap- 
pearance. 

Cur*:  To  ftrike  out  the  Words  [three 
Acres  of  Ground)^  and  add  others  which  are  of 
a  different  Nature,  «  altering  the  Demifey  and 
therefore  denied  the  Motion  ;  but  gave  Leave 
to  ftrike  out  three  Acres  of  Ground. 


Whiteham,  Qui  f am,  and  Jokch^m,  Mich.        (143.) 
7  Geo.  XL  B.  R. 

|Nformation  ^i  tam^  (sfc,  for  buying  and  Information 
^  felling  Sheep  in  the  feme  Market,  con-  Oiitam,  &r. 
trary  to  5  isT  6  Ed.  6.  c.  14.  To  qua(h  this 
Information  two  Objedions  were  taken.  I/?, 
Becaufe  no  Affidavit  was  made  by  the  Perfon 
who  commenced  the  Profecution  before  the 
Ifluing  of  the  Information,  that  the  Offence 
was  committed  in  the  fame  County  where  the 
Suit  is  commenced.  Fide  21  Jac.  i.  c.  4. 
No  Officer  or  Minijier  in  any  Court  of  Record 
Jhall  receive^  file  or  enter  of  Record  any  Informa- 
tionj  &c.  until  the  Informer  or  Relator  has  firfl 
taken  a  Corporal  Oath  before  fome  of  the  Judges 
of  that  Court  J  that  the  Offence  laid  in  fuch  In- 
formation,  ice.  was  committed  within  a  Year^ 
and  within  the  fame  County  where  fuch  Infor- 
mation was  commenced.  The  fecond  Excep- 
tion was,  that  the  Fa£t  was  laid  fubfequent  to 
the  firft  Day  of  the  Scffions. 

Mr. 


I 
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Mr.  L.  Counfel  infifted,  that  this  Informa^ 
tion  could  not  be  quajhed  upon  Motion ;  Informa- 
tions ^i  tarn  are  in  Nature  of  Civil  Anions, 
and  no  Injiance  that  a  Civil  Action  was  ever 
quajhed  upon  Motion.  I  Inft.  139.  The  Ob- 
je6lion  is,  that  no  Affidavit  appears  upon 
Record  }  but  that  does  not  make  the  Infor- 
mation void,  the  Words  of  the  Ad  are,  That 
no  Information  Jhall  be  received^  filed  or  entered 
of  Record^  &c.  fo  that  altho'  the  Proceedbgs 
are  irregular,  the  Information  may  well  ftand. 
Carth.  503.  Salk.  376.  No  Information /ball 
be  received  or  filed  before  Recognizance  given  by 
the  Informer  to  profecute  with  Effe£f^  &c. 
Stat.  4  &  5  W.  3.  c.  18.  and  that  it  was  held 
upon  Conitrudion  of  this  hfk  of  Parliament, 
that  in  Cafe  no  Recognizance  be  given, 
the  Information  is  not  void,  but  Proceis 
thereon  muft  be  fet  afide.  But  in  this  Cafe 
the  h&.  of  Parliament  has  been  complied 
with  ;  for  here  Affidavit  has  been  made  by  the 
Relator y  which  is  agreeable  to  the  JVords  of  the 
Statute  ;  and  in  this  Cafe  it  is  r^afonable ;  for 
this  is  a  Profecution  upon  a  Penal  Statute^  and 
if  the  Informer  was  to  make  Affidavit^  he  could 
not  be  an  Evidence  to  convict  the  Offender.  But 
admitting  the  Oath  in  this  Cafe  hot  fufficient, 
the  Court  will  not  quajh  the  Information^  but 
where  Exception  appears  upon  the  Face  of  the 
Record  \  and  no  Advantage  can  be  taken  of 
this  upon  Error,  or  Demurrer  to  the  Declara- 
tion.    4  Infl,  272. 

As  to  the  fecond  Objcdlion,  he  faid  this 

Cafe  was  like  the  Cafe  of  all  fpecial  Memo- 

(J41.)        randums  \  for  altho"  alt  Declarations  are  in 

Fiction 
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FiSiion  of  Law  fuppofed  to  be  entered  on  the  firft 
Day  ofTerm^yet  a  fecial  Memorandum  alters 
the  Cafe^  and  ties  it  down  to  the  Day  mentioned 
in  the  Declaration.  Seffions  commenced  ii 
Jan.  but  by  Adjournment  were  continued  to 
12  Feb,  on  which  Day  the  OiFence  was  com- 
mitted. 

Cur^  :  The  Information  cannot  be  quajhedupon 
Motion^  and  fo  it  is  /aid  in  Salk,  372.  There 
is  a  Difference  between  a  Motion  to  quajb  and 
fet  ajide.  If.  an  Information  be  filed  without 
Affidavit,  the  Court  may  ftay  Proceedings,  or 
order  it  to  be  taken  off  the  File.  The  Anfwer 
which  is  given  to  the  firft  Objeftion  is  very 
material ;  for  in  Profecutions  upon  Penal 
Statutes^  the  Perfon  who  appears  to  be  the  In-- 
former  upon  Record^  cannot  be  a  Witnefs  \  and 
therefore  Diftindlion  may  be  made  in  this 
Cafe  between  Informer  and  Relator  \  before 
this  A61  of  Parliament  the  Informer  never 
appeared  upon  Record,  and  fo  was  always 
admitted  an  Evidence. 

The  whole  Court  being  of  this  Opinion, 
the  Rule  was  difcharged,  but  principally  for 
the  firft  Reafon,  vi%.  That  in  Motions  to  quajh 
Informations^  no  Advantage  can  be  taken  but 
where  the  Exception  appears  upon  Record, 
Note ;  Proceedings  are  carried  on  in  the  fame 
Manner  upon  12  Ann.  c.  16.  felf.  2. 


Smith 
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Smith    ver/iis    Boucher    6f   a/\    Mich. 

7  Geo.  II.  B.  R. 

AJfaukana         A  CTION  of    Aflault  and   falfe  Imprifon- 
Jaljfe  Im-  -Tx     mcnt  ad  damnum  1 000  /.      Defendants 

prifimment,       j^jf^j-^  and  fay  ^  that  the  Chancellor  and  Scholars 

of  the  TJniverJity  of  Oxon,  from  the  Time 
whereof  the  Memory  of  Man  is  not  to  the  con- 
trary^  were  a  Body  incorporate  by  Name^  &c. 
and  that  there  now  isy  and  Time  immemorial  has 
heenj  a  Court  held  before  the  ChanceUor^  his 
Commijfary^  ice,  on  Friday  in  every  IVeek^  for 
Determination  of  all  Perfonal  Actions  whatfo- 
ever  between  the  Parties^  [one  of  them  being  a 
Scholar  of  the  faidUniverjity^  or  Perfon  having 
the  Privilege  thereof)  ;  and  that  Time  immemo- 
rial it  has  been  cuftomary  on  the  perfonal  Com- 
plaint before  the  Chancellor^  his  Cemmiffary^  ice. 
of  any  Perfon  having  Privilege  ofthefatd  Uni- 
verfity^  that  he  has  an  A£fion  perfonal  of 
Damages  againft  any  Perfon  then  being  withtn 
the  PrecinHs  of  the  faid  Univer/ity^  fuch  Com- 
plainant making  his  Corporal  Oath  before  the 
Chancellor^  &c.  of  fuch  Damages^  and  that  he 
believes  that  fuch  Defendant^  upon  his  being 
cited^  will  not  appear^  but  rather  run  away  out 
of  the  Precinlf  of  the  Jaid  Univerfity,  For  the 
(146.)  Chancellor  to  decree  a  Warrant  to  be  made  in 
IVritingfor  the  arrefiing  and  taking  the  Body 
of  fuch  Defendant  and  detaining  him  in  Prifon^ 
until  fuch  Defendant  fhould  put  into  the  faid  Court 
fufficient  Security  for  anfwering  the  Complaint. 
And  the  Defendants  further  fay  ^  that  by  Letters 

Patent 
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Patent  bearing  Date  I  April,  14  H.  8.  the 
faid  Cuftoms  and  Privileges  were  confirmed^ 
which  /aid  Letters  Patent  were  afierwards 
Anno  13  YXvL.  publijhed  and  confirmed  by  A£l 
of  Parliament.  And  the  Defendants  fiirther 
Jayy  that  before  the  Time  when^  &c.  the  faid 
James  Boucher  made  his  complaint  before  the 
faid  Deputy  Commiffary^  that  he  had  an  ASlion 
perfonal  of  Damages  againft  the  Plaintiffs  then 
living  wtthin  the  PrecinSfs  of  the  faid  Unwerfity  \ 
and  then  and  there  did  a  Hedge  that  he  was  damni^ 
fied  in  t/ie  Sum  of  1 000  1.  and  that  he  did  fuf- 
pe£l  that  the  fatd  Defendant  would  run  away 
and  not  appear  y  if  cited  according  to  the  Belief  of 
the  faid  James  Boucher;  and  that  then  and 
there  the  faid  James  took  his  Corporal  Oath  of 
the  Truth  of  the  Premiffes  in  Manner  aforefaid\ 
and  the  faid  Judge  then  and  there  decreed  a 
Warrant  to  be  made  as  was  required*  Where^ 
upon  the  faid  Hugh  Smith,  Plaintiff  in  the 
prefent  Mfion^  was  arrefied  and  carried  to 
Prifon  for  Want  of  fuffcient  Sureties ^  &c. 
whtch  are  the  fame  Afjault  and  Imprifonment 
as  is  complained  ofy  &c. 

Plaintiff  repEeSy  there  was  no  Affidavit  of 
the  Caufe  of  AStion  filed  as  the  Statute  direlfs  ; 
and  to  this  the  Defendants  demurred.     Vide  12 
Geo.  I.  c.  29.  and  5  Geo.  2.  c.  27. 

C  Serjeant :  The  Replication  is  bad,  for 
the  A^  of  Parliament  does  not  make  the 
Procefs  void  ;  but  the  Words  are,  '*  That  the 
*^  Defendant  (hall  not  be  held  to  Bail,  unlefs 
*^  Affidavit  be  made  that  the  Caufe  of  Action 
**  is  10  /.  or  upwards ; "  /i  that  want  of  Affi^ 
davit  does  not  avoid  the  Procefs^  but  fubje^s  the 

Party 


234  C^fi^  i^  B.  R.  &c.  7  Geo.  11. 

Party  to  an  A£fion,     In  no  Cafe  the  Procefs  is 

in  itfelfvoidy  but  where  it  is  exprejly  provided 

fo  by  Ah  of  Parliament ;  as  in  7  Ann.  c.    12. 

Procefs  againfi  Ambaffadors  and  their  Servants 

for  Debt  is  declared  void, 

H.  Serjeant  conf :  yurifdiSiion  is  not  to  be 
prefumed  tn  inferior  Courts^  it  is  therefore  in- 
cumbent upon  them  to  fhew  they  have  a 
Jurirdi£lion  \  but  does  this  appear  in  the 
prefent  Cafe  ;  they  have  fet  forth  a  Cuftom  to 
hold  Pleas  in  all  perfonal  Actions^  and  fay,  that 
B,  made  Complaint  that  he  had  a  perfonal 
A^ion  ;  but  the  Nature  of  that  ASlion  is  no 
where  Jhewn,  They  ought  to  have  defcribed 
the  A6lion  and  Nature  of  it,  or  this  Court 
will  not  intend  it  to  fall  within  their  Jurifdic- 
tion.     Hale^s  Plac.  Cor.  35,  36.  Moore  275. 

But  fuppofe  the  Defcription  is  fo  certain  as 
to  give  a  Jurifdi£lion,  yet  fuch  a  Cuflom  as  is 
here  pleaded  is  a  void  Cuftom.  Here  is  a 
Cuftom  pleaded  to  ifTue  Warrants  to  arreft 
(146.)  ^"^  detain  in  Prifon  till  Security  be  found ; 
but  it  does  not  appear  that  Procefs  in  thefe 
Cafes  has  any  Return,  and  fo  Cap.  void,  as  in 
23  H.  6.  All  Warrants  of  Cap.  muft  have  a 
certain  Return.  Dyer  175.  p.  23.  Every 
Cap.  ought  to  be  returned  the  enfuing  Term, 
for  the  Mifchief  which  might  otherwife  befall 
the  Prifoner  to  be  kept  always  in  Prifon,  Cro. 
£liz.  467.  Ne£for  and  Sharp.  The  Reafon 
of  thefe  Refolutions  is  in  favorem  libertatisy 
which  is  always  favoured  in  Law  \  and  tho' 
it  appears  by  Plea  that  a  Return  was  made, 
yet  a  Return  cannot  make  good  a  void  Procefs. 
There  is  another  Reafon  which  makes  this  a 

void 
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void  Cuftom ;  becaufe  a  Cap.  iflues  in  the 
firft  Inftance,  without  any  previous  Summons, 
and  fo  is  1  Mod,  236.  Hall  ver.  Booth.  It  is 
againft  Law  for  any  inferior  Court  to  iiTue  Cap. 
for  the  firft  Procefs ;  for  the  Liberty  of  a  Man 
is  highly  valued  in  Law,  and  no  Man  ought  to 
be  abridged  of  it  without  fome  Default  in  him. 
It  is  againft  the  Courfe  of  the  Law,  and  all 
Courts.  I  Roll.  jfbr.  563.  ^.  11.  If  this  is 
a  void  Cuftom  in  itfelf  Confirmation  by  Charter 
or  A£f  of  Parliament  will  not  avail  \  for  Stat. 
of  Eliz.  is  only  a  general  Confirmation^  u  e.  of 
all  reafonahle  Cuftoms^  hut  does  not  make  that  of 
Force^  which  before  was  void  in  itfelfi  i  Inft. 
381.  And  fo  it  was  heldy  I  Salk.  203. 
That  tho*  the  Cuftoms  of  London  are  confirmed 
by  A£f  of  Parliament^  yet  thofe  A^s  extend  only 
to  good  Cuftoms  \  and  bad  Cuftoms  are  void^ 
and  cannot  be  confirmed.  Plow.  399.  b.  Hob. 
85,  86,  87. 

C.  Serjeant,  in  Reply,  agreed  that  unlefs  it 
did  appear  that  inferior  Courts  had  a  Jurifdic- 
tion,  the  Procefs  was  void  ;  but  here  is  fuffi- 
cient  fet  forth  to  give  a  Jurifdidion.  The 
Cuftom,  that  upon  Complaint  made  that  the 
Plaintiff  has  a  Perfonal  A3ion,  and  fufpeds 
the  Defendant  will  run  away.  Warrant  ihall 
ifTue ;  fb  that  we  have  followed  the  Cuftom 
in  our  plea.  It  is  faid  that  Cuftom  is  void, 
becaufe  contrary  to  Law ;  fo  are  all  Cuftoms  : 
And  in  many  Cafes,  Cuftoms  not  ftridUy 
maintainable  in  themfelves  have  been  fupported 
and  made  eiFe£lual  by  Ad  of  Parliament.  By 
Cuflom^  Serjeant  of  the  Mace  in  London,  upon 
Plaint  of  Debt  entered  in  any  of  the  Counters 

againft 
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again/i  Defendant^  may  arreft  him  by  Parel^ 
and  carry  him  to  Prifon ;  and  this  is  a  good 
Cuftom^  and  yet  much  Jhronger  than  the  prefent 
Cafe.  Cro.  £1.  196.  Gerrard  ver.  Dickenfon. 
So  in  Dyer  229.  p.  5c.  Ufeofa  Freehold  Mef- 
fuage  in  London  may  pafs  by  Bargain  and  Sale 
made  by  Parol  only,  Cuftom  of  London,  that 
where  Contrail  is  made  between  Citizen  and 
Citizen  for  Payment  of  Aloney^  and  he  who 
made  Contrail  dies^  his  Executors  or  Adminif- 
trators  Jhall  be  chargeable  therewith^  as  if  it 
were  upon  an  Obligation.  Cro.  Eliz.  409. 
So  that  the  Debtor  may  be  arrejled  before  the 
Debt  becomes  due^  to  compel  him  to  give  Security, 
(147.)        2  H.  4.  12. 

t.  C.  J.  There  are  two  Objedions  made 
to  the  Defendant's  Plea;  that  no  Affidavit 
was  made  of  the  Caufe  of  A6lion  before 
ifluing  the  Procefs  ;  and  that  this  is  a  void 
Cuftom.  There  are  a  great  many  Cafes 
where  general  Words  of  an  AS  of  Parliament 
do  not  extend  to  Cuftoms,  but  that  is  where 
the  Words  are  in  the  Affirmative  only  ;  as  in 
Magna  Charta^  it  is  faid  Court-Leets  (hall  be 
held  but  twice  a  Year,  viz,  at  Eajler  and 
Michaelmas  \  and  yet  Cuftom  to  hold  at  dif- 
ferent Times  is  good  :  But,  in  the  prefent 
Cafe,  here  are  negative  Words  \  and  it  is 
generally  held  in  thofe  Cafes,  that  Cuftoms 
are  included.  Suppofe  therefore  this  Ad  of 
Parliament  does  extend  to  inferior  Jurildic- 
tions,  and  no  Affidavit  is  made  before  ifluing 
out  the  Procefs,  the  Judjge,  the  Officer  and 
(laoler  will  not  be  fubje^  to  falfe  Imprifon- 
mcnt.     That  is  carrying  the  Conftru£lion  of 
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the  A£k  of  Parliament  too  far,  for  there  are  no 
Words  to  make  the  Procefs  void.  I  don't 
fay  in  this  Cafe  no  Adion  will  lie,  but  it  muft 
be  againft  the  Party  only.  Where  a  Court  has 
an  original  Jurifdidion,  tho'  the  Proceedings 
are  not  ftrictly  regular  in  Purfuance  of  that 
Jurifdidion,  yet  the  Judge  and  Officer  who 
execute  that  Procefs  are  not  liable,  j/nd  to 
this  Purpo/eyfee  a  notable  Cafe  in  2  Lutw.  937, 
1 560.  for  the  Procefs  in  thofe  Cafes  is  not  voidj 
but  erroneous  only. 

It  is  obje&ed,  here  is  a  Juftification  out  of 
an  inferior  Court,  by  a  Capias  without  fum- 
mons,  which  is  faid  to  be  void,  and  that  no 
Cuftom  can  fupport  it ;  butfuch  Procefs  furely 
is  not  void  J  but  voidable  only.  And  in  Mackalley's 
Caffy  9  Rep.  68.  This  Procefs  by  Cuftom  of 
London^  which  is  confirmed  by  A£l  of  Parlia- 
ment, is  held  to  be  good.  Viae  2  Lutw,  1565. 
This  Conftrudlion  may  go  a  great  way  in  the 
prefent  Cafe,  for  the  Cfuftoms  of  the  tlniver- 
fity  are  confirmed  in  Parliament.  It  is  true, 
an  Ad  of  Parliament  cannot  confirm  Cuftoms 
void  in  themfelves ;  but  the  Parliament  may 
confirm  Cuftoms  which  perhaps  could  not 
fupport  themfelves. 

P.  J.  The  Queftion  is,  Whether  the  Pro- 
ceedings are  void,  or  voidable  ?  There  is  no 
Doubt  but  where  the  Court  has  an  original 
Jurifdidion,  Error  in  Proceedings  does  not 
make  the  Procefs  void,  but  erroneous  only : 
As  fervice  of  Procefs  out  of  yurifdiHion^  the 
Procefs  is  not  void  in  that  Cafe,  The  Aft  of 
Parliament  requires,  that  Oath  ftiall  be  made 
of  the  Caufe  of  Aftion,  and  whether  this  is 

not 
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not  a  Condition  precedent  to  the  Jurifdidlion, 
requires  further  Confideradon. 

P.  J.  General  Confirmation  will  not  efta- 
bliih  Cuftoms  inconfiftent  with  natural  Juf- 
tice.  Here  the  Cuftom  is ;  the  Party  muft 
make  Complaint  of  his  Caufe  of  Adion,  and 
muft  verify  by  Oath  the  Certainty  of  Damage ; 
but,  in  the  prefent  Cafe,  he  only  fwears  he  is 
damaged,  6fc,  as  he  believes  ;  which  is  not 
(148.)  fufficient  \  but  this  Defedl  does  not  make  the 
Procefs  void :  For  where  the  Defendant  is 
arrefted  upon  a  Procefs  at  Law,  and  there  is  a 
Defe6l  in  Affidavits,  that  does  not  vitiate  the 
Procefs,  but  this  Court  will  difchargc  the 
Defendant  upon  his  common  Appearance ; 
but  neither  Judge,  nor  Officer  who  executes 
the  Procefs,  are  liable  to  an  A.£lion. 

L.  J.  The  Queftion  in  this  Cafe  is  not  fo 
much  to  the  Cuftom,  for  that  does  not  fcem 
unreafonable,  for  Procefs  is  not  to  ifTue,  but 
upon  Complaint  and  Oath  of  the  Plaintift*; 
•  but  whether  the  Defendants  had  brought 
themfelves  within  this  Cuftom.  A  Cap.  with- 
out a  Sum,  as  this  Cafe  is  pleaded,  is  not 
unreafonable,  for  it  does  not  ifTue  but  upon 
Oath  that  the  Defendant  upon  Citation  will 
not  appear,  and  furely  a  Summons  in  fuch  Cafe 
muft  be  needlefs.  The  A61  of  Parliament 
requires,  that  an  Oath  ftiall  be  made  that 
Caufe  of  Adlion  amounts  to  10/.  or  upwards ; 
but  the  Omiffion  of  fuch  Oath  does  not  affect 
the  Jurifdidtion.  The  Doubt  that  I  have  iV, 
whether  here  ever  was  any  yurifdiSfion^  which 
extends  only  to  perfonal  Actions?  How  does 
this  appear  to  be  a  perfonal  A£lion?     They 

ought 


Cafes  in  B.  R.  &c.  7  Geo.  11.  239 

ought  to  have  Jhewn  the  Nature  of  the  A^ion^ 
that  this  Court  might  judge^  whether  within 
Jurifdi£iion^  or  not?  In  all  Cafes  where  Per- 
fons  who  hold  Plea,  have  Power  and  Jurif- 
didion,  tho'  the  Procefs  thereupon  be  erro- 
neous, yet  it  is  not  void,  but  voidable.  But 
where  a  Court  awards  Procefs,  without  having 
an  original  Jurifdiction,  it  is  utterly  void.  As 
if  Juftices  of  Common  Pleas  (hould  hold  Plea 
upon  Appeal,  the  Procefs  and  Proceedings  are 
utterly  void,  and  the  Officer  who  executes  the 
Procefs  is  a  wrong  Doer.    Vide  Moore  275. 

T.  C.  J.  That  is  becaufe  the  Court  has  no 
Jurifdidion  as  to  the  Nature  of  the  Adlion : 
But  here  is  a  Jurifdidion  only  irregular  in 
executing  it.  The  Stat.  21  Jac.  c.  4.  is  that, 
before  Information  filed  or  received,  an  Oath 
ihall  be  made,  &fr.  but  where  Information  is 
filed  without  Oath,  the  Proceedings  are  not 
void,  but  voidable.     Stands  over. 

Middleton  i£  Ux'  verfus  Crofts,  Mich. 

7  Geo.  II.  B.  R. 

T  IBEL  exhibited  againft  the  PlaintifFs  in  i'iM. 
^^  the  Spiritual  Court  for  a  clandeftine 
Marriage.  Several  Fa£ts  were  charged  in 
the  Libel,  vi%.  That  the  Parties  were  married 
without  Licence  or  Publication  of  Banns ;  that 
the  Marriage  was  at  uncanonical  Hours j  be- 
tween one  and  three  o^Clock  in  the  Mornings  and 
in  a  private  Dwelling-houfe,  Upon  Motion 
for  a  Prohibition,  the  PlaintifFs  suggefted,  TTiat 
they  could  have  proved  the  Marriage  by  one  com- 
petent 
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petent  fVitnefs ;  and  that  they  had  a  regular 
(140.)  Licence^  but  that  the  Spiritual  Court  refined  to 
admit  the  Evidence  of  one  Witnefi  only*  The 
fecond  Suggeftion  was.  That  by  Stat.  7  &  8 
W.  3.  this  was  made  a  temporal  Offence^  with 
Penalty  ofiol.  to  be  recovered againji  any  Man 
fo  married  without  Licence  or  Publication  of 
Banns.  Andrews  D.L.  argued  againft  the  Pro- 
hibition \  and,  in  the  fr/i  Place,  He  admitted^ 
that  where  Ecclejiajiical  Courts  have  an  original 
yurifdiifiony  and  an  Incident  happens  which  is 
of  temporal  Conuxance^  they  Jball  try  the  Inci^ 
dent^  but  Jhall  try  it  as  Courts  of  Common  Law 
would.  But  where  the  Ecclefiaftical  Court  pro- 
ceeds in  a  Matter  meerfy  Spiritual^  iftheypro^ 
ceed  in  their  own  Manner^  tho*  contrary  to  the 
Form  of  Proceedings  at  Common  LaWy  no  Pro- 
hibition ties.  In  this  Cafe  it  is  not  neceffary  for 
the  Defendants  to  produce  one  Witnefs^for  Proof 
lies  on  the  Part  of  the  Promoter  of  the  Suit;  ne 
exhibits  the  Libel  for  a  clandefiine  Marriage^ 
and  therefore  it  is  tncumbent  on  him  to  prove  the 
Marriage.  As  to  the  Licence,  there  is  no 
Proof  at  all  neceflary,  that  muft  be  under  the 
Hand  and  Seal  of  the  Ordinary  ;  and  in  thofe 
Cafes  Index  loquitur  per  Sigillum.  The  fingle 
queftion  therefore  is,  whether  the  Ecclefi- 
aftical JurifdiAion  is  taken  away  in  thefe 
Cafes  by  Stat.  7  (^  8  ^.  3.  This  Aft  of 
Parliament  refpe£ls  the  Revenue  only^  and  Pe- 
nalty therein  for  marrying  without  Licence, 
and  is  not  given  as  a  Puniihment  for  clan- 
deftine  Marriage,  but  to  prevent  Fraud  in  de- 
priving the  Crown  of  Duties  given  for  licenftng 
Marriages.   And  therefore,  in  all  Cafes  where 

there 


Cafes  in  B.  R.  &c.  7  Geo.  II.  241 

there  is  a  Licenfe  or  Publication  of  Banns, 
the  A£l  is  fatisfied,  tho'  ever  fo   irregularly 
obtained,  and   no  temporal   Puniihment   for 
Irregularity,  which  is  an  Offence  in  the  Spiritual 
Courts  ana  there  only  punifljable.     It  is  held  in 
Lindw.  That  a  clandeftine  Marriage  fubjei^s 
all  Parties,  even  Witneffcs  themfelves,  who 
are  voluntarily  prefent,  to  Excommunication  ; 
which  is  the  Reafon  that  in  Profecutions  of 
this  Nature  the  Witnefles  are  abfolved  ratione 
tejiificandi.      Vide  Con/lruSfion   of  Archbijhop 
Bancroft,  and  confirmed  7.^  H.  8.  c.  19.  Se£t.  7. 
Canon  10 1.     Marrying  at  uncanonical  Hours 
prohibited.     Canon  102.    Marriage  in  private 
Dwelling-houfes,    Can.  105.    No  Licence  to  be 
granted  where  either  Parties  are  under  Age^  but 
by  Confent  of  Parents^  ice,  and  every  Licenfe  other'- 
wife  granted  void  J  and  Parties  puniJhabU,     In 
this  A&  of  Parliament  no  exprefs  Words  to 
prohibit  the  Juriididion  of  the  Spiritual  Court, 
and  tho'  no  particular  Saving,  yet  the  Jurii^ 
di£lion  is  not  deftroyed  but  by  exprefs  Words, 
as  in  Cafe  of  Tithes,  23  H.  8.  c.  2.     2  &  3 
Ed.  6.  c,  13.  becaufe  no  exclufive  Words, 
JurifdiAion  remains.     So  22  ^  23  Car,   2. 
c,  10.  which  gives  Directions  concerning  Difiri- 
bution ;  Proceedings  thereon  may  be  by  Bill  in 
Equity^  and  yet  no  Doubt  but  Spiritual  Courts 
have  a  yurifdi£lion  in  thofe  Cafes,     In  Cafe  of       (150.) 
Pluralities,  where  any   Ecclefiaftical   Perfon 
holds  two  Benefices  with  Cnrt  fimul  ^  femel^ 
the  Spiritual  Courts  have  a  Jurifdidion  which 
is  not  taken  away,  by  21  i/.  8.  for  that  Statute 
extends  only  to  Cures  of  the  Value  of  8  /.  per 
Ann.  fo  that  there  may  be  a  Plurality  within 
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the  Statute^  and  a  Plurality  by  the  Camn  Law. 
In  the  like  Manner,  21  i/.  8.  r.  13.  enjoins 
Refidence  upon  Forfeiture  of  10  /.  Here  is  a 
Penalty  inflicted,  and  no  Saving  to  prefenre 
the  Jurifdidion  of  the  Ecdeftauical  Courts; 
but  becaufe  no  negative  Words  to  reftrain 
the  Jurifdi&ion,  it  ftill  remains  an  OfFence 
punifliable  by  Ecclefiaftical  Law.  The  Ju- 
rifdi£^ion  of  Ecclefiaftical  Courts  in  Cafes  of 
this  Nature  are  vindicated  by  Reafon  of  the 
Common  Law,  as  in  Cafes  of  Nufance  indi£t^ 
able  at  Common  Law^  tho*  a  new  Penalty  be  in" 
fliHed^  yet  the  Punifhment  at  Law  remains.  So 
at  Common  Law  an  IndiSfment  lies  for  an 
AJfault  and  Battery  \  and  an  Action  will  lie 
ayofor  the  fame  Affauh.  In  all  thefe  Cafes  it 
may  be  obje^ed,  that  the  Defendant  fuflFers 
twice  for  the  fame  OflFence,  but  the  Puniih- 
ment  is  diverfis  rationibuSy  the  9  Ed,  2.  Articuli 
CUriy  gives  an  A£tion  de  vioUnta  injeSfione  ma^ 
nuum  tn  Clericumy  and  yet  the  Ecclefiaftical 
Courts  may  excommunicate  the  Offender,  a 
Infi,  620.  Articuli  Qeriy  e,  3.  And  the  Rea- 
fon is  given,  2  In/l.  622.  c.  6.  for  that  the 
Proceedings  in  both  Courts  are  diverjo  intuitu : 
As  if  one  lay  violent  Hands  on  a  Clerk,  pro 
fabite  animity  Jhall  injoin  him  Penance  in  the 
Spiritual  Courts  and  the  CUrk  may  have  his 
ASlion^  and  reamer  Damages  at  Common  Law 
fir  the  Injury.  So  the  Cafe  of  Slader  and 
Smalbroke^  I  Lev,  138.  A  Layman  forged 
Orders,  and  obtained  a  Benefice,  for  which  he 
was  profecuted  in  the  Ecclefiaiftical  Court, 
and  Order  for  Deprivation  \  and  he  prayed 
Prohibition,  becaufe  Forgery  is  triable  at  Com- 
mon 
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mon  Law :  but  Prohibition  was  denied^  for  the 
Forgery  was  touching  an  Ecclefiaftical  Matter, 
and  he  is  fueable  there  for  it,  in  Order  to  his 
Deprivation  only.  HiL  16  Car.  a.  Kerby  and 
Savile,  Profecution  in  the  Spiritual  Court  for 
calling  the  Defendant  Bawd  ;  R.  mvued  for  a 
Prohibition^  fuggejiing  that  K.  had  brought  his 
ASfion  at  Common  Law^  and  recovered;  but  the 
Prohibition  was  denied^  becaufe  the  Proceedings 
are  diverfis  rationibus,  the  one  for  Damages^ 
and  the  other  pro  Salute  animae,  &  pro  refor- 
matione  morum.  The  prefent  Cafe  comes 
within  the  Reafon  of  all  thefe  Cafes.  The 
Profecution  upon  Stat,  7  (^  8  ^.  3,  is  for  de- 
frauding the  King  of  his  Stamp-Duty,  but  in 
Ecclefiaftical  Courts  the  Proceedings  are  pro 
Salute  anima^  both  Courts  proceed  diverfo 
intuitu^  and  therefore  a  Prohibition  ought  not 
to  be  granted.  5  Rep,  ^i  b.  de  jure  Regis 
Ecclef. 

Mr.  S,  Counfel  on  the  fame  Side.  This  is  (161.) 
a  Profecution  for  a  clandeftine  Marriage,  and 
the  Charge  confifts  of  four  Particulars  \  That 
it  was  without  Licence  or  Publication  of 
Banns  \  was  performed  at  uncanonical  Hours, 
and  in  a  private  Dwelling  Houfe.  The 
Foundation  upon  which  a  Prohibition  is  moved 
for,  ftands  fingly  upon  Stat,  7  &^  8  ^.  3. 
-fir,  as  to  thefirjl  Suggejiion^  there  is  no  Affi- 
davit tofupport  it  J  and  therefore  the  Court  can 
take  no  Notice  of  this  Cafe^  but  as  it  appears 
upon  the  Face  of  the  Libel,  It  is  faid,  that 
Prohibition  ought  to  go,  becaufe  a  Penalty 
being  given  by  the  Statute,  this  is  now  become 
a  Temporal  Offence,  and  Jurifdidion  of  the 

R  2  Spiritual 
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Spiritual  Court  is  by  this  Means  taken  away. 
But  fuppofing  the  Obiedlion  to  have  that 
Force  which  is  contended  for,  it  can  extend 
no  further  than  the  Penalty  reaches,  and  that 
is  to  the  Hufband  alone :  Beftdes,  the  Sug- 
geftion  extends  only  to  Part  of  the  Libel,  for 
the  Penalty  given  bv  Statute  is  for  marrying 
without  Licence  only ;  whereas  the  Profecu- 
tion  in  this  Cafe  is  not  only  for  marrying 
without  Licence,  but  for  marrying  at  un- 
canonical  Hours,  and  in  a  private  Dwelling'* 
Houfe,  which  are  Offences  not  within  the  hSt 
of  Parliament,  and  the  Penalty  given  by  the 
A61  is  not  proportionable  to  the  Offence,  but 
adequate  to  fecure  the  Duty  arifing  from  the 
Stamp  to  the  Crown.  There  are  many  Cafes 
where  Common  and  Canon  Law  have  con- 
current Jurifdi<%ions,  and  it  has  been  held, 
even  in  the  Cafe  of  a  Cuflom,  that  Suit  mav 
be  in  the  Spiritual  Court,  as  in  i  Sid  140. 
I  Fent.  3.  Fitz.  Nat.  Brev.  51.  If  Penjion 
is  due  by  Prefcription^  it  is  at  the  Ele£fion  of 
the  Party  either  to  fue  at  Common  Law  or  tn 
the  Spiritual  Courts  contrary  to  the  Opinion  of 
Lord  Coke,  2  Infl.  491.  So  a  Man  may  have 
an  ASfion  pro  bonis  aiportatis  cum  uxore,  and 
at  the  fame  Time  the  Defendant  may  be  libelled 
in  the  Spiritual  Court  for  Adultery y  becaufe  the 
Proceedings  are  diverfo  intuitu.  So  in  the 
Cafe  of  7ki;;j/^if^verfus  Thorpe^  HiL  12  Geo.  i. 
(2  Ld.  Raym.  1507).  The  Plaintiff  was  in- 
dieted  at  Common  Law  for  Drunkennefs^  ic  alia 
enormia  crimina,  and  at  the  fame  Time  libelled 
againfl  in  the  Spiritual  Courts  in  Order  to  De^ 
privation  j  and  tho*  in  that  Cafe  the  Court  did 

flay 
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Jfay  Proceedings  upon  the  Libeij  pending  the 
Indi^mentj  yet  afterwards  Confultation  was 
granted. 

C.  and  G.  Counfel  e  cmf.  We  have  no  Af- 
fidavit to  verify  the  firji  Sugge/iion^  and  there^ 
fore  that  muft  he  given  up:  But,  as  to  the 
fecond,  they  infifted,  that  this  was  not  an 
Offence  punifhable  in  the  Spiritual  Court.  It 
may  be  an  Offence  in  the  Parson  who  marries^ 
but  can  be  none  in  the  Parties  married.  As 
to  the  Canons  of  1603,  they  do  not  bind  the 
Laity y  for  they  have  neither  been  read  in  Courts 
of  Common  LaWy  nor  confirmed  by  A£i  of  Par^ 
tiament.  Vide  Gibfon'i  Codex,  2  Salk.  672,  (169.) 
412.  But  fuppofing  Spiritual  Courts  had  a 
Juriididion  in  thefe  Cafes,  that  Jurifdidion  is 
now  taken  away  by  Stat.  7  C^T  8  ^.  3.  which 
has  made  this  a  temporal  Offence,  and  in- 
Aided  a  Penalty  upon  the  Party  offending. 
This  Statute  gives  the  Sum  of  10  /.  to  be  re- 
covered againft  the  Man  marrying  without 
Licence,  and  fo  far  at  leafl  the  Ecclefiaflical 
Jurifdidion  is  gone,  and  tho^  this  Penalty  dees 
not  reach  all  the  Fa£ts  charged  in  the  Libel^  yet 
their  yurifdidfion  being  fone^  as  to  Party  the 
Prohibition  mujl  go  to  the  Whole^  as  in  Hob. 
192.  Berrie's  Cafe.  In  this  ASt  of  Parlia- 
ment here  is  no  particular  Savine  of  the  Jurif^ 
di&ion  of  Spiritual  Courts ;  and  in  all  Cafes 
where  the  Common  Law  or  Statute  gives  a 
Remedy  in  foro  feculari^  whether  the  Matter 
be  Temporal  or  Spiritual,  the  Conusance  of 
that  Matter  belongs  to  the  King^s  Temporal 
Courts  only,  unlefs  the  Jurifdi^ion  of  the 
Spiritual  Courts  be  fared  by  that  Statute  which 

gives 
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gives  the  Penalty.  2  SaU.  673.  And  for 
this  Reafon,  10  Ann',  c.  19.  in  a  Ciauje  U 
prevent  clandejiine  Marriages^  the  JurijdtQion 
(ff  Spiritual  Courts  is  parttcularly  faved :  So  in 
I  Jac.  I.  c.  II.  To  prevent  Perfons  from 
marrying  during  the  Life  of  the  firfi  Hujband 
$r  fVife.  I  £liz.  c.  2.  A&  of  Uniformity. 
13  Elia.  c.  5.  Of  Vfury,  31  Eliz.  c.  6. 
Of  Simony.  4  Jac.  l.  c.  5.  Of  Drunkennefs. 
And  in  many  Cafes  where  ASfs  of  Parliament 
have  impofed further  Penalties  in  Ecclefiafiical 
Offences^  there  is  a  Saving  added  for  yurifdic'- 
tion  of  Ecclefiafiical  Courts.  2  Salk.  672.  // 
is  fatdy  where  Spiritual  Courts  proceed  diverib 
intuitu,  the  yurifdiStion  remains  :  But  why  ? 
Becaufe  in  thefe  Cafes  the  Common  Law  gives  no 
Remedy.  As  in  I  Lev.  138.  where  a  Layman 
forges  Orders^  the  Spiritual  Court  may  proceed 
to  Deprivation ;  fo  tn  the  Cafe  of  TownTend 
verfus  Thorp,  for  Deprivation  cannot  be  in 
thofe  Cafes  by  the  Common  Law.  Libel  in  Spi- 
ritual Court  for  Adultery ;  and  in  that  Cafe  no 
Prohibition  lieSj  becaufe  no  Punijhment  at  Com- 
mon  Law  for  Adultery.  2  Inft.  488.  Thefe 
are  called  nuri  Spiritua&a.  Where  a  Libel  is 
in  Spiritual  Court  for  calling  the  Profecutor 
Bawd,  no  Prohibition^  becaufe  not  aifionable  at 
Common  Law.  But  in  all  Cafes  where  there  is 
a  Remedy  given  by  Common  or  Statute  LaWj 
and  no  Saving  of  the  Ecclefiafiical  Jurifdiifion^ 
the  Conuzance  of  that  Caufe  belongs  to  the  King*s 
Temporal  Courts  only,  vide  i  Inft.  96.  Sir 
Tho.  Jones  131. 

T.  C.  J.  The  Libel  in  Queftion  confifts  of 
feveral  diftind  Fa^.     It  is  far  a  clandefUnc 

Marriage, 


Cafes  in  B.  R.  &c.  7  Geo.  II.  247 

Marriage,  without  Licence,  at  uncanonical 
Hours,  and  in  a  private  Dwelling'^Houfe. 
Thefe  are  not  Circumftances  merely  defcrip* 
tive  of  a  clandeftine  Marriage,  and  conftituting 
one  and  the  fame  Offence,  but  a  diftinSi  yudg- 
ment  may  feparatefy  be  given  upon  each.  To 
marry  under  all  thefe  Circumftances  was  no  (I68.) 
Offence  at  Common  Law,  and  are  only  made 
fo  by  the  Canons  of  1603.  But  thefe  Canons 
have  neither  been  confirmed  by  Parliament^  nor 
allowed  in  Courts  of  Common  Law  ;  and  Canons 
oblige  not  the  Laity^  without  Confent  of  Civil 
Legiflative  Power.  There  are  two  Queftions  ; 
ly?.  Whether  Biihop  SancrofTs  Conftttution, 
which  condemns  clandeftine  Marriages,  be 
confirmed  in  Parliament  i  And,  idly^  If  the 
Jurifdi6iion  of  the  Spiritual  Court  is  not  taken 
away  by  7  £^  8  fV.  3  ?  It  is  a  general  Rule^ 
that  where  a  Remedy  is  given  by  Common  or 
Statute  Law  in  the  King's  Temporal  Courts^ 
whether  the  Matter  be  Temporal  or  Spiritual^ 
the  Ecclefiaftical  Courts  have  no  yurtfdiSfion^ 
except  there  be  a  Particular  Saving  in  the  Sta- 
tute for  that  Purpofe,  But  this  Rule  is  not  to 
be  taken  in  an  unlnnited  Senfe  \  for  where  the 
Proceedings  are  diverfo  intuitu^  the  EccUfiaJii'- 
cal  Court  Jhall  not  be  prohibited.  The  7  W  8 
W.  3.  feems  to  be  made  with  a  particular 
Regard  to  the  Revenue  only,  and  the  Words 
of  the  Aft  are  very  ftrong ;  "  For  the  better 
**  ATcertaining^  Levying  and  Collecting  the  faia 
"  Duties  on  Marriages  and  Licences ^  be  it 
"  enaSfed^**  Sec.  And  then  follows  the  Penalty 
for  a  Marriage  without  Licence,  or  Publication 
of  Banns,  but  no  Mention  of  a  clandeftine 

Marriage. 
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Marriage.  This  is  a  Matter  of  great  Confe^ 
quence^  and  ought  to  be  well  conftdered  before 
we  give  Judgment.  It  is  therefore  proper  to 
grant  a  Prohtbition  to  declare  upon^  in  Order  to 
bring  this  Point  before  the  Court  by  fVay  of 
Demurrer.  Vide  Cart  hew.  Prohibition  to 
ftay  a  Suit  in  the  Spiritual  Court  againft  a 
Schoolmafter  for  keeping  a  School  without  Li- 
cence purfuant  to  the  Statute,  upon  a  Suggef- 
tion  that  the  faid  Statute  gives  a  Penal^  of 
40  s.  per  diem  againft  every  fuch  Schoolmafter , 
and  that  by  Law  nemo  tuniri  debet  bis  pro  uno 
deU£fo\  i^  per  Cur*.  A  Prohibition  was  granted. 
Carth.  464.  Upon  the  like  Motion  it  was  heldy 
that  the  Spiritual  Court  might  proceed  to  punijby 
but  not  for  the  Penalty.     Adjournatur. 

Carey  verfus  Hinton,   Mich.  7  Geo.  II. 

B.R. 

<rrej^fs  '^Refpafs  Quare  Clafum  fregit.     Defendant, 

Quare  dau-        ^      as  to  the  Force  and  Arms,  pleads  Not 
fum  firegrit.       Guilty ;  and  as  to  the  reft  of  the  Trefpafs  he 

fj^eP^uttiP^  JHft^fi^^y  ^^^f^y^^  5^^'  '*^  Locus  in  quo,  &c. 

tJUntAi  Locus  ^^^  *"  ^^^  proter  Lands ^  and  that  he  entered 

in  quooMv      into  them  as  fuch.    Plaintiff  replies.  That  Locus 

Aii  Eftate  rf     in  quo  was  his  EJlate  of  Inheritance^  and  his 

(154.)        (/wn  proper  Lands ^  andfo  concludes  to  the  Country. 

Inheritance]      Mr.  K.  moved  in  Arrejl  of  Judgment^  becaufe 

notjfi^ient  to  f^g  jjjf^g  ^^s  immateriaL     The  Replication  /j, 

^JSJr*  ''*'     that  the  Locus,  &c.  was  the  EJlate  of  Inherit- 

ance  of  the  Plaintiffs  but  that  is  not  fufficient 

to  intitle  him  to  this  A£fion :  The  Plaintiff  may 

have  an  EJlate  of  Inheritance  in  the  Lands  ;  he 

may 
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may  have  a  Remainder  or  Reverfim  in  him  \ 
but  to  intitle  him  to  this  A£fion^  he  muft  have  a 
pojfejfory  Property.  Mr.  D.  contr  ;*  The  Iffuc 
is  not  immaterial,  but  unformal,  which  is  aided 
by  the  Statute  of  Jeofails^  as  5  Rep.  43. 
NichoFs  Cafe.  2  6uyi,  41.  Moore  464.  I 
Sid.  289. 

r.  C.  J.  If  this  IJfue  Jhould  be  aided  by  the 
VerdiSf^  it  will  overturn  all  Certainty  in  Plead-- 
ing.  The  Replication  is,  that  this  is  the 
Eftate  of  Inheritance  of  the  PlaintiiF,  which 
may  be  true^  and  yet  the  Plaintiff  not  intitled  to 
this  Adtion :  He  may  have  the  Reverfion  or 
Remainder  in  him,  which  is  not  fuch  an  Eftate 
as  will  fupport  this  A£lion.  The  Replication 
indeed  does  eo  fomething  further ;  and  avers 
thefe  to  be  uie  proper  Lands  of  the  Plaintiff, 
but  that  imports  no  more  than  a  Property  in 
Lands,  not  a  poffejjionary  Property  to  intitle  him 
to  this  A£iion^  but  may  be  a  Property  in  Re- 
mainder or  Reverfim. 

P.  J.  The  IJjue  is  immaterial  \  he  has  not 
pleaded  it  as  his  Freehold  and  Inheritance^  but 
that  the  Locus  in  quOy  (ffc.  is  his  Eftate  of  Inhe- 
ritance. He  ought  to  have  pleaded  liberum  Te- 
nementum  ;  but  that  cannot  befuppliedand  aided 
by  Verdi£f. 

L.  J.  Liberum  Tenementum  means  a  Right 
of  Entry y  and  may  be  given  in  Evidence  upon 
rfot  guilty.  If  the  Words  in  the  Replication 
would  amount  to  the  fame  Conftru£lion  as 
liberum  Tenementum^  there  is  no  Queftion  but 
it  had  been  good  }  but  the  Words  import  no 
more  than  a  Property  in  the  Lands,  which 
may  be  in  Revcrfion ;  but  docs  not  go  fo  far 

as 
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as  to  {hew  Poffejfuon^  or  Right  of  Entry  in  the 
Plaintiff, 

P.  J.  Dijfintient\  Adjournatur. 


Shark  verjus  Dilks,  Mich.    7   Geo.   II. 

B.  R. 

No  Rule  to  \/{^'  ^'  Counfel  moved  to  fet  afide  Judg- 

plead  necef'  IVl     ment  for  Irregularity ;  and  the  Objection 

^O^^D^Sant  ^V-^  "That  the  Plaintiff  had  figned  Judgment 

has  Ttme  without  giving  a  Rule  to  plead.    The  Defendant 

gi^jen  Mm  to  had  applied  for  further  Time  to  plead^  and  by 

pleat/ by  Rule  Confent  had  further  Time  given.     The  Defen^ 

or  Order.  ^^^^  ^i^  „^f  p^^  /„  ^/^  pig^  ^f  ^^^  77^^  agreed^ 

and  thereupon  the  Plaintiff  Jigned  Judgment  \ 
ct  per  Cur.  Where  further  Ttme  is  given ^  a 
Rule  to  plead  not  neceffary ;  and  Jo  denied  the 
Motion. 


(155.)       Boucher  ver.  Lawfon,  Mich.  7  Geo.  II. 

B.R. 

Onunerofa  ^^^  Defendant  was  arreted  at  the  Suit  of 
SbipZut^  -^  ^he  Plaintiff'  in  the  Sum  of^t^  1.  Mr. 
Bail  for  the  B.  mffoed  to  difcharge  him  upon  common  Bail; 
Default  of  the  and  upon  Affidavits  the  Cafe  appeared  to  be  this  : 
Mffr.oH  an  y^^  Plaintiffs  Correfpondent  at  Lisbon,  5/A 
th^mfmZ-  Nov.  Inst.  Jhipfd  on  Board  the  Shit  Litde  Job, 
ti*ve,  John  Fletcher  Majler^  {whereof  the  Defendant 

then  was  and  now  is  file  Owner)  Goods  to  the 
VabieofjfylX.  being  Moidores,  which  the  fa  id 
Majler  undertook  to  deliver  to  the  Plaintiffs  Sec. 

But 
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But  the  Defendant  fay %^  he  gave  no  Authority  to 
receive  the  fame  ^  for  that  the  Goods  being  contra- 
band Goodsy  his  Ship  was  liable  to  be  forfeited, 
John  Fletcher  did  not  deliver  the  Goods  accord-- 
ing  to  Promife  ;  whereupon  the  Plaintiff  brought 
his  Action  againft  the  Defendant ^  Owner  of  the 
Ship^  fuppofing  him  anfwerable  for  the  Under- 
taking of  his  Servant,  Mr.  B,  infifted  upon 
12  Geo,  I.  That  Oath  to  be  taken  of  the  Caufe  of 
ASiion  mujl  be  pojitive  ;  whereas,  in  the  prefent 
Cafe,  the  Plaintiff  had  only  fwore  that  John 
Fletcher  Matter,  or  Defendant  the  Owner, 
were  indebted  to  him  in  the  Sum  of  363 1. 
which  is  in  the  DiJjunSfive  and  uncertain. 
That  Moydores  being  contraband  Goods,  it  was 
unlawful  in  his  Servant  to  receive  them,  and 
therefore  the  Mafter  not  liable. 

That  no  Adion  will  lie  in  this  Cafe,  but 
Trover y  or  a  Jpecial  ASfion  on  the  Cafe  for  not 
delivering  Goods  according  to  Agreement^  and  in 
both  thefe  Cafes  the  IVrit  must  be  mark^d^  or  the 
Defendant  cannot  be  held  to  fpecial  Bail  \  and 
compared  it  to  the  Cafe  of  Hughes  verfus 
Strouty  which  was  adjudged  this  Term.  This 
was  an  Adion  for  Breach  of  Covenant,  and 
100  /.  Damages  laid.  The  Defendant  moved 
to  be  difcharged  upon  common  Bail,  and  fo 
ruled  by  the  Court,  becaufe  no  Allowance  by  a 
Judge  to  have  the  IVrit  marked. 

Mr.  S,  Counfel  conf :  We  have  not  declared 
yet  J  fb  the  Defendant  cannot  fay  what  Action 
may  he  brought.  We  may  bring  Afiumpfit, 
and  in  that  Cafe  the  Defendant  mu/i  find  fpecial 
Bail,  Vide  a  Salk.  440.  Bofon  verfus  Sand- 
ford.     Aflumpfit  Hes  e^gainft  the  Mafier  for  the 

Undertaking 
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Undertaking  of  his  Servant,  In  the  principal 
Cafe  the  Motion  was  denied^  and  the  Defendant 
ordered  tofindf^ecial  Bail. 

Pafch.  8  Gea  i.  Laws  verfus  Colton.  In 
Trover  the  Defendant  was  held  to  f^ecial  BaiL 
W.  mov*d  to  difcharge  him  upon  filing  common 
Baily  becaufe  the  Writ  was  not  marked  The 
Motion  was  oppofed.  Sed  per  Cur.  He  muft 
be  difcharged  upon  common  Bail, 


(IM.)       The  King  ver.   Dr.  Bcttcfworth,  Mich, 

7  Geo.  IL  B.  R. 


iftration  on 
the  Widow's 
RenouHcit^, 


Mandamus  to  I^ARL  of  Suffolk  died  inteftate,  leaving  his 
grant  Admin-    *-*     Wife  the  Countefs,  and  a  Son,  the  pre- 

fent  Earl  of  Suffolk.  The  Countefs  renounced 
Adminijlration  in  fcriptis  by  Proxy^  and  there- 
upon the  Earl  applied  to  the  Spiritual  Court 
for  Adminiftration,  but  was  refufed  till  fuch 
Time  as  the  Countefs  had  exhibited  an  In- 
ventory of  all  the  Goods  belonging  to  the 
deceafed  Earl  in  her  Poflei&on,  whereupon  the 
prefent  Earl  applied  to  this  Court  for  a  Man- 
damus. 

Dr.  J.  In  Oppofition  to  the  Motion,  in- 
fifted  the  Renunciation  of  the  Countefs  was 
entered  by  Surprife\  for  before  the  Renun- 
ciation, a  Caveat  had  been  entered  by  the  Cre- 
ditors ;  and  it  is  a  Rule  in  Ecclefiajiical  Courts^ 
that  after  a  Caveat  no  ASl  can  be  done^  neither 
in  granting  nor  Renouncing  Adnunijlration  be- 
fore the  Caveat  be  withdrawn.  So  that  in  this 
Cafe  the  Renunciation  is  admitted,  yet  being 
by  Surprife,   and  not  eU  jure^  no  Reafon  to 

compel 
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compel  the  Spiritual  Court  to  grant  Adminis- 
tration to  the  Son.  What  is  infifted  upon  in 
the  Prerogative  Court  is  only  according  to  the 
Practice  of  that  Court ;  a  Renunciation  in 
Perfon  is  never  admitted^  hut  upon  Oath  that 
the  Perfon  renouncing  has  not  imbezilkd  the 
Effects  of  the  Inteftate.  And  this  is  in  Favour 
of  Creditors.  The  Spiritual  Court  has  not 
abfolutely  refiifed  Adminiftration,  but  only  till 
the  Countefs  brings  in  an  Inventory. 

Mr.  M.  Counfel  on  the  fame  Side,  The 
Renunciation  was  admitted  by  Surprife,  without 
Notice  to  the  Creditors.  The  Manner  of  admit- 
ting Renunciation  in  that  Court  is,  upon  Oath 
that  the  Perfon  renouncing  has  not  diminijhed  the 
Goods  of  the  Intejiate^  and  upon  Confideration  of 
exhibiting  an  Inventory  of  the  Goods  of  the  /«- 
teftates  in  their  Hands*  Mandamuses  in  thefe 
Cafes  are  founded  upon  21  //.  8,  c.  5.  which 
leaves  a  Difcretion  in  the  Spiritual  Court  to 
grant  it  to  the  Widows  or  next  of  Kin^  but  in 
no  Cafe  was  Adminijlration  granted  to  the  next 
of  Ainy  but  upon  Condition  to  bring  in  the 
JVidow ;  and  in  thofe  Cafes  Adminiftration  is 
never  granted  before  the  Widow  brings  in  an 
Inventory.  The  Practice  of  every  Court  is 
the  Law  of  ey^ry  Court,  and  this  Court  will 
take  Notice  of  it. 

T,  C.  J.  The  Mandamus  mujl  go  \  the  A£f  of 
Parliament  is  exprefsy  that  Acbninijlration  muft 
be  granted  to  the  Widow  or  next  of  Kin  :  fVhen 
therefore  the  Widow  renounces^  the  next  of  Kin  is 
entitled  ex  debito  juftitiae. 

There  is  no  Sue/lion  but  Creditors  may  enter       (157.) 
Caveats^  but  that  is  only  to    take    Care    that 

Security 
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Security  be  given.     The  Spiritual  Court  will 

frant  Adminiftration  upon  the  Countefs's 
Exhibiting  an  Inventory ;  but  when  will  that 
be?  This  is  not  compulfory  upon  the 
Countefs  to  exhibit.  Suppofing  therefore  (he 
ihould  never  exhibit,  it  feems  unaccountable 
that  this  (hould  prevent  the  next  of  Kin  from 
having  Adminiftration. 

I/the  Ejfe^s  of  the  Intejiate  are  imbe%iUed^ 
the  Admintjirator  muft  take  Care  of  that ;  he  is 
intitled  both  in  Law  and  Equity y  and  the  Countefs 
is  accountable  to  him.  But  it  is  faid  always  to 
be  the  Pradice  of  Ecclefiaftical  Courts  to 
have  an  Inventory,  and  therefore  this  Court 
will  not  interpofe.  This  Objedion  is  over- 
ruled every  Day.  In  the  Cafe  of  Lord  Lon- 
donderry, the  Spiritual  Court  denied  Probate 
before  CommiJJion  of  Appraifement  was  returned : 
And  it  was  argued  that  this  was  the  conftant 
PraStice  of  the  Court ;  but  where  the  Pra&ice 
is  contrary  to  the  Rules  of  Law^  this  Court 
pays  no  Regard  to  it, 

P.  and  L.  Juftices,  being  of  the  fame 
Opinion,  the  Mandamus  was  granted. 


Mafon  verfus  Eall,  Mich.  7  Geo.  II.  B.  R. 

Proceedings  A  SSVMPSTT^  and  Verdid  for  the  Plain- 

partly  in  Uun  -Tl      tifF.     Mr.  P.  affigned  for  Error,  that 

Error,  partly  tn  Englijb^  the  fudgment  was  erroneous^ 

as  in  Comb.  50.  Cro.  £1.  85.  Declaration 
was  in  EngHJh ;  whereas,  by  36  Ed.  3.  c.  15. 
all  Entries  are  to  be  in  Latin  ;  and  altho'  it 

was 
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was  faid  the  Cuftom  there  was  fo  ufed,  yet 
this  cannot  be  good  againft  a  Statute. 

Mr.  R.  con':  This  is  aided  by  the  late  ASi  of 
Parliament^  which  is  eiprefe  that  no  Judgment 
Jhall  be  reverfedy  where  Proceedings  are  Part 
in  Latin,  and  Part  in  Enelish.  The  JVords  of 
the  An  are^  "  That  it  {hall  not  be  Error." 

Per  Cu?^  Judgment  muft  be  affirmed. 
Vide  Ca.  130. 


Wilmore    verfus    Haughton,    Mich.    7 

Geo.  II.  B.  R. 

yC.  J.  delivered  the  Opinion  of  the  Courty  The  Damages 

•     that  the  Damnum  in  the  Declaration  laid  Ih  the  De- 

muft  be  the  Meafure  of  the  Damages,     The  ^^^^'j^^ 

Cafe  of  fVibnore  verfus  Haughton  was  Tref-  Zl^Jf^J^'fy 
pals     m    Airault    and     Battery,    and     40  /.        q.q  > 

Damages  laid  in  Declaration ;  the  Jury  found  thejmylto 

for  the  Plaintiff,  and    gave     l  s.    Damages,  govern  on  the 

Error  was  brought  upon  this  Judgment,  and  Statute  s  Geo. 

affigned  for  Error,  that  Damages  being  under  *'  J^^K^ 

I  o 7.  the  Proceedings  ought  to  have  been  in  /^'Enelini 

EngUJhy  for  that  the  Caufe  of  A£tion  was  the  nuhere  the 

Damage  given  in  the  Verdi£l.     The  next  is  CanfeofASion 

the  Cafe  of  Thurjion  and  Harris^  which  was  "  ««^  'ol* 
an  A£tion  of  Ajfumpjity  ad  damnum  20  1. 
There  is  Judgment  by  Default,  a  Writ  of 
Inquiry  executed,  and  6  /.  given  in  Damages. 
A  Writ  of  Error  is  brought,  and  affigned, 
that  Proceedings  ought  to  have  been  in  Englijh, 
The  next  is  the  Cafe  of  fVeJl  and  Nichols^ 
which  was  Trefpafs  in  AfTault,  {sT^ .  ad  damnum 

tool. 
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100  /.  there  is  Verdi£l  for  PlaintiiF,  and  40  s. 
Damages }  Error  is  brought,  general  Errors 
are  affigned,  and  infifted,  that  Damages  being 
under  10  /.  all  the  Proceedings  ought  to  have 
been  in  Englijh.  It  has  been  argued  for  the 
Plaintiffs,  that  the  finding  of  the  Jury  is  the 
Caufe  of  Afbion,  and  that  neither  Party  nor 
Court  can  fay  otherwife.  On  the  other  Side, 
it  is  faid,  that  Damages  in  the  Declaration  is 
the  Caufe  of  ASion.  Fiiie  5  Geo.  2.  For  that 
in  jf^ioHS  which  found  in  Damage^  the  Plain'- 
tijf  cannot  prophecy  what  Damage  the  Jury 
will  find,  tinder  thefe  Circumftances  the  Court 
isofOpiniony  that  the  Quantum  in  the  Decla^ 
ration  is  to  be  the  Meajure  of  the  Damages, 
This  AA  of  Parliament  is  introduced  with  a 
Recital  of  12  Geo.  i.  intitled,  An  ASt  to  prevent 
frivolous  and  vexatious  Arrejls^  and  by  that  A& 
the  Caufe  of  Action  is  to  be  taken  from  the  firfi 
Procefs  ferved  upon  the  Defendant,  And  in 
the  fame  A£b  of  Parliament  there  is  another 
Claufe,  which  relates  to  the  liTuing  out  of 
Special  Writs  ;  and  here  the  Caufe  of  A^ion 
mufl  necefTarily  be  undeHlood  of  the  Demand 
laid  in  the  Procefs,  or  elfe  the  Officer  may  be  an 
Offender  ex  poft  fafbo,  for  what  he  could  not 
forefee.  In  pleading  the  Statute  of  Limitations^ 
the  Averment  /Vquod  caufaa£lionis  non  accrevit, 
&c.  and  Caufe  of  Adion  in  this  Cafe  relates 
to  the  Demand  in  the  firil  Procefs.  Stat. 
Glouc.  c.  8.  Courts  tfWcfkmintttrJhaU  proceed  in 
no  Cau/cj  where  the  Caufe  of  A£lion  is  under 
40  s.  but  that  mujl  be  taken  from  the  Caufe  of 
Anion  laid  in  the  Declaration,  2  Infl.  311, 
312.     So  if  A£fion  is  in  an  inferior  Courts  and 

the 
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the  Damnum  is  under  40  s.  thtf  the  Jury  Jhould 
give  upwards  of  40  s.  yet  the  Plaintiff  Jhall 
have  nis  Judgment^  and  may  releafe  Damages 
above  what  is  laid  in  the  Declaration,     This 
Cafe  would  have  had  fome  Confideration,  if 
it  had  depended  flngly  upon  this  ASt  of  Par- 
liament 5  but  it  is  now  made  clear  beyond  all 
Doubt,  by  an  A  £t  of  Parliament  faffed  the  laji 
Seffions^  intitledj  an  A&  to  explain  5  Geo.  2. 
and  to  extend  it  to  the  great  SeJJions  of  Wales. 
Vide  the  A£t  of  Parliament.     By  this  AH  the       (169.) 
Debt  or  Damage  declared  in  the  Procefs  are 
Words  fynonymous  to  the  Caufe  of  A^ion  men^* 
tioned  tn  5  Geo.  2.  and  therefore  the  Court  is 
of  Opinion^  that  the  Judgments  in  thefe  Cafes  in 
the  Common  Bench  mu/i  be  affirmed.     There 
is  another  Cafe,  which  is  the  Cafe  of  May 
verfus  Osbomey  that  is  the  Reverfe  to  thefe ; 
for  there  the  Plaintiff  declares  in  Englijh^  ad 
damnum  25  /.    There  is  Judgment  by  Default, 
a  Writ  of  Inquiry  executed,  and  9/.    lOf. 
Damages  given.     Error  is  brought,  general 
Errors  are  affigned,  and  otjeded,  that  the 
Declaration  beine  in  Engiijhy  the  Judgment 
was  erroneous.   00th  thefe  Cafes  cannot  be 
aided  by  5  Geo,  2.  and  therefore  this  Cafe 
muft  (land  upon  the  old  Law,  and  there  is  no 
Queftion  but  then  the  Judgment  is  erroneous; 
for  36  Ed.  3.  c,   15.  exprefly  provides  that 
all  Entries  (hall  be  in  Latin,     This  Judgment 
therefore  muji  be  reverfed,     Vid.  ante  Ca.  129. 


Amcourt 
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AflTumpfit . 

ConMtioH 

precedint* 


Amcourt  ver.  Elever,  Mich.  7  Geo.  11. 

B.R. 

JN  Affumpfiu  The  Plaintiff  declares  that  the 
-*-  Defendant,  in  Confideration  the  Plaintiff 
had  promifed  to  affign  him  a  Leafe,  he  the 
Defendant,  in  Confideration  thereof,  promifed 
to  pay,  fffr.  The  Defendant  pleaded  that  the 
Plaintiff  had  not  aifign'd,  fffr.  and  to  this  the 
Plaintiff  demurs.  The  Queftion  is,  If  the 
Affignment  on  Part  of  the  Plaintiff  is  not  a 
Condition  precedent  to  the  Payment  of  the 
Money  by  the  Defendant.  Vide  i  Lutw,  245. 
Thorpe  verfus  Thorpe.  1  Roll.  415.  2  Saund. 
156.   Hunlocke  verfus  Blacklowe.  Stands  over. 


Manjlaughter 
found  by  the 
Coronir*s 
Inquift, 


The  King  ver.  Carter,  Mich.  7  Geo.  II. 

B.R. 

Baildemed  in  T^HE  Defendant  was  found  guilty  of  Man- 

'*•  flaughter  by  the  Coroner's  Inqueji^  and 
being  brought  up  by  Habeas  Corpus^  mffued  to 
be  bailed^  having  Affidavit  that  one  of  the  ^ury 
had  laid  feveral  fVagers  that  the  Coroner's 
Inqueft  would  find  the  Defendant  guilty.  It 
appeared  by  the  Inquifition^  that  Carter  Jlruck 
the  Deceafed  without  Provocation^  which  was 
the  Occajton  of  his  Death  ;  and  then  it  goes  on^ 
and  finds  him  guilty  of  Manjlaughter. 

Cur* :  This  is  the  Evidence  upon  which 
the  Inquifition  was  taken,  and  by  the  Circum- 
fiances  of  the  Fa£f  the  Defendant  appears  to  be 

guilty 
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guiby  of  Murder.     As  to  his  Objection  to  the 

Jury,  that  may  he  a  proper  Defence  for  him 

upon  his  Trial:  But  we  cannot  enter  into  the        (160.) 

merits  upon  Affidavits  \   and  therefore  denied 

him  Bail* 


Greeting  ver.  Allcock,  Mich,  j  Geo.  II. 

B.R. 

npHE  Plaintiff  fued  out  a  Latitat^  direftcd  Latitat  to  the 
^   *  to  the  Chamberlain  of  the  County  Pala-  ^??^^^* 
tine  oiChefter^  which  he  ferved  upon  the  De-  «^^^«*^"• 
fendant,  without  any  Mandate  from  the  Cham^ 
berlain^  which   was   now  complained   of  as 
irregular^  and  Motion  made  tofet  afede  Proceed" 
ings.    Before  12  Geo.  i.  the  King's  Procefs  did 
not  run  tnto  the  Counties  Palatine^  and  therefore 
was  ahvays  directed  to  the  Chancellor^  who  made 
out  his  Mandate  directed  to  the  Sheriff' to  execute 
the  fame,     4  Inft.  212.     This  Aft  of  Parlia- 
ment does  not  take  away  the  Jurifdiftion  of 
Counties  Palatine;   but,  in  general,  that  no 
Arreft  fhall  be  made  where  Debt  is  under  10  /. 
In  5  Geo.  2.  TVhich  is  made  in  Explanation  of 
the  former^  there  is  a  particular  Claufe  to  fave 
the  yurifdi^fion  of  Franchifes  and  Liberties^ 
that  in  all  Franchifes^  &c,  particular  Officers 
Jhall  execute  the  Procefs, 

Mr.  F,  con\'  The  AS  of  Parliament  men- 
tions Procefs  only  iffuing  out  of  fuperior  and 
inferior  Jurifdiftions ;  but  a  Mandate  iffuing 
out  of  no  Court  at  all^  it  is  no  more  than  the 
common  Cafe  of  a  Sheriff:  Where  Procefs  is 
to  be  executed  in  a  particular  Franchife,  the 

s  2  Sheriff 


26o  Cafes  in  B.  R.  &c.  7  Geo.  11. 

Sheriff  makes  out  the  Warrant  to  the  particular 
Officer  \  and  tho*  in  thefe  Cafes  the  Mandate  is 
under  Sealy  that  mates  no  Difference.  Since 
the  Abating  this  ASf^  no  Warrant  is  now  made 
out  by  the  Sheriffs  but  Copy  of  the  Procefs  is 
fervedin  thefirft  Inftance.  The  Stat.  5  Geo.  2. 
makes  no  Difference,  but  is  rather  in  Favour 
of  the  PlaintiiF,  for  this  A&  is  relative  to  12 
Geo.  I.  and  the  Words  are,  "  That  Affidavit 
**  muft  be  made  before  the  Judge  or  Commif' 
^^  fioners  of  that  Court  out  of  which  fuch  Procefs 
**  iffues**  And  the  KGt  requires  Service  of 
fuch  Procefs  iiTuing  out  of  inferior  Courts, 
and  the  Perfon  executing  fuch  Procefs  ihall 
take  no  more  than  $s.  for  Service  of  fuch 
Copy  :  But  if  a  Mandate  be  neceffary^  more 
may  be  taken^for  that  is  cafus  omifTus  in  the 
A£l  of  Parliament.  Provifo  in  the  ASi  of  Par-- 
liament  makes  no  Difference^  but  only  that  in 
particular  Franchifes  and  Jurifdiitions  the 
Procefs  muft  be  executed  by  the  proper  Officer., 
If  this  Claufe  had  not  been  included^  an  Attorney^ 
or  any  other  Perfon^  might  haveferued  the  Copy 
of  the  Procefs ;  but  tofave  the  Profits  arifing  to 
the  Lords  of  thefe  particular  Jurtfdiitions^  was 
the  Reafon  of  adding  that  Claufe. 
(161.)  r.  C.  J.  The  Nature  of  the  Procefs  to  be 

served  runs  thro'  both  Ads  of  Parliament,  and 
the  Service  (of  fuch  Procefs)  is  relative  to  the 
Procefs  which  originally  ilTues ;  but  a  Man" 
date  is  not  Part  of  that  Procefs  ijfuing  out  of 
the  fame  Court. 

P.  J.  The  Word  Procefs  in  the  firft  A& 
extends  to  the  original  Procefs  out  of  this 
Court,  and  the  Word  {fuch)  makes  it  ftroneer: 

Beiides 
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Befides,  there  muft  be  a  Return  of  Process. 
fThat  Procefi?  That  which  ifues  wt  of' this 
Csurtn  The  Provi/o  in  the  fecond  ASt  of 
Parliament  does  not  go  ib  £ir  as  is  contended 
for.  It  was  never  the  Meaning  of  the  Legif- 
lature  to  have  Proceedings  below  run  in  the 
fame  Chanel  as  before  the  A&  of  Parliament. 
The  Provijo  is  to  preferve  the  LortTs  Profit 
arifing  from  his  particular  Franchife^  that  the 
Procefs  ijfuing  out  of  this  Court  Jhould  he  fervei 
by  the  particular  Officer  of  that  Franchife. 

P.  J.  Copy  of  rrocefs  to  be  ferved  within 
the  meaning  of  both  thefe  A£ls  of  Parliament, 
muft  be  the  original  Procefs  ifTuing  out  of 
fuperiour  Courts.  The  Chamberlain's  Man- 
date is  not  to  be  looked  upon  as  a  Procefs,  for 
his  Office  is  partly  Minifterial.  This  Ad  was 
made  to  prevent  Charge  and  Expence  in  the 
Execution  of  the  Procefs,  that  a  Copy  of  the 
Procefs  may  be  ferved  without  the  Interpo- 
fition  of  the  SherifF.  If  a  Mandate  fhould  be 
neceilaiy,  the  hSi  of  Parliament  will  be  of 
little  Benefit  \  and  as  the  SherifPs  Profit  is 
taken  away  as  to  the  Service  of  Writs,  fo 
would  the  Lords  of  particular  Franchifes  have 
loft  theirs,  but  for  the  faving  of  the  hdi  of 
Parliament. 

L.  J.  This  Cafe  depends  upon  the  Con- 
ftru£tion  of  the  firft  A£t  of  Parliament,  and  is 
not  aided  by  5  Geo.  2.  the  Claufe  concerning 
the  Service  of  Procefs,  is  relative  (fuch  Pro- 
cefs) and  can  be  no  other  than  the  original 
Procefs  ifTuing  out  of  this  Court.  Motion  over^ 
ruled  by  the  Court. 

The 
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The    King    verfus    Earbury,     Mich. 
7  Geo.  II.  B.  R. 

Recogmsumci  V  "HE  Defendant  was  arrefted  by  Virtue  of  a 
taken  by  a  J-  Warrant  figned  Charles  Delafay,  being 
Ju/Hceof Peace  charged  as  Author  of  a  Libel^  called  The  Royal 
^t^Cmrtlo  ^^^  Journal,  and  by  Recognizance  bound  to 
anfwer  all  appear  at  the  King's  Bench  Bar  the  firft  Day 
Matters  of  the  next  enfuing  Termj  and  there  to  anjwer 

gemraUj,  iro/  all  fuch  Matters  as  he  Jhould  be  charged  with 
J^^"^  '^'    from  the  Bar.     Mr.  Earbury  came  into  Court 

the  Termfollowingy  and  objected  to  the  Legality 
of  the  Warranty  and  of  the  RecogniTuincej  but 
(102.)  refufed  to  have  his  Appearance  recorded  \  not- 
withjianding  the  Clerk  recorded  his  Appearance^ 
being  then  prefent  in  Court.  Mr.  J.  Counfel 
for  the  Defendant,  infifted.  That  altho'  Mr. 
Earbury  did  appear  in  Court,  yet  the  Court 
could  not  record  his  Appearance  againft  his  Con- 
fenty  Goldf.  118.  which  was  in  the  Cafe  of  a 
Prifoner;  here  the  Defendant  is  not  fo.  The 
Court  entered  the  Prefence  of  the  Defendant, 
but  would  not  enter  his  Appearance.  EJ/oin 
does  not  enter  Appearance,  only  an  Excufe  for 
not  appearing.  4  yac.  2.  Tne  King  againji 
the  Archbijhop  5^  Canterbury.  The  Archbijhop 
was  committed  by  the  Privy  Council  upon  a  Libel^ 
called  a  Petition  of  Remon/lrance  to  the  King  not 
to  intermeddle  with  Church^Govemment.  And 
it  was  objeAed  to  the  Commitment,  That  the 
Bifbop  could  not  be  charged  with  an  Informa- 
tion, unlefs  properly  and  legally  in  Court.  47 
Ed.  3.  Tit.  Annuity,   i  Sid.  32.     Judgment 

ought 
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ought  not  to  be  given  becaufe  no  Appearance^  and 
the  Bond  is  only  a  Promife  to  the  Sheriff  to 
appear y  Lutw.  951.  unlefs  there  he  Procefs^  and 
Party  have  a  Day  in  Courts  he  cannot  appear ; 
and  this  Recognizance  is  no  Procefs  to  bring  the 
Party  into  Court,  Recognizance^  illegal  in  Form 
and  Sub/lance  !  The  Condition  is,  if  the  faid 
Mr.  Earbuiy  Jhatt  appear  in  B.  R.  to  anjwer 
fuch  Matters  as  Jhall  be  objeSfed  to  him  at  the 
Bar  J  but  nothing  then  charged  upon  him.  This 
is  too  general,  for  the  Recognizance  fbould 
have  mentioned  the  Fads  he  was  obliged  to 
anfwer.  Lamb.  89.  Dalton^  Tit.  Recogni^ 
zance ;  and  the  Pra£lice  is  adways  to  exprefs 
the  Caufc,  Godb.  147.  J^s  c.  25.  v.  7.  Fef- 
tus  faid  to  Agrippa,  concerning  raul,   For  it 

fonery  and 
faid  to  his 
Charge,  Reccgnizance  bad  in  Subftance,yor 
y unices  of  the  Peace  have  no  Power  to  bind  any 
one  to  his  Appearance  into  this  Court.  They 
have  only  an  inferior  Jurifdi£lion,  and  their 
Proceedings  cannot  be  brought  into  this  Court 
but  by  Mandamus^  or  other  legal  Procefs  ijfuing 
out  of  the  Court.  This  is  a  Court  of  the 
greateft  Dignity,  see  4  Infl.  Form  of  a  Re- 
cognizance is  to  appear  coram  me,  but  does  not 
fay  before  whom  by  Name.  Un'  Jufticiar*  is^c. 
Objehion  to  Commitment^  that  it  was  to  a  Mcf 
fenger*s  Houfcy  which  is  no  Prifon  in  LaWy  and 
therefore  illegal.  Recognizance  obtained  by 
Durefsy  therefore  void.  Cro.  Eliz.  646,  745. 
Magna  Charta,  c.  29.  25  Ed.  i.  c.  i.  6f  2. 
No  Examination^  Dalton,  c.  170.  No  JVar- 
rant  produced^  Fide  I  Salk.  347.     Kendal  and 

Roe 
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feems  to  me  unreafonable  to  fend  a  Prifo) 
not  within   to  Jtgnify  the  Crimes  (ait 
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Rof^  5  Mod.  78.  fame  Cafe.  Commitment /or 
High  Treafin  in  aiding  tht  EJcafe  of  H.  crnir- 
mitted  for  Treafin^  ought  to  Jpectfy  the  Treafon 
for  which  H.  was  committed.  I  Leon.  70,  71. 
Secretaries  of  State  may  commit  as  Confervators 
of  the  Peace  at  Common  Law.  i  Salk.  347. 
(168.)  May  commit  to  a  Meffengeryfor  the  Court  will 
intend  it  only  in  Order  to  carry  him  to  GaoL  I 
Salk.  347. 

The    King    verfus    Gallard^    Mich. 
7  Geo.  II.  B.  R. 

ludiament        TNDICTMENT  contra  bonos  mores,  for 
contra  bonos    X     running  in  the  common  Way  naked  dawn  to 

the  fFai/iy  the  Defendant  being  a  Woman.  S. 
moved  to  quaflf^  becaufe  the  Fa£f  is  not  indictable. 
F.  cont' :  Indidments  will  lie  contra  bonos 
mores y  as  againft  Curie  for  fublijhing  an  obfcene 
Book.  I  Sid.  168.  Sir  CharUs  Sidlefs  Cafe. 
I  Keb.  620.  Quia  immodefte  &  irreverenter 
behaved  himfelfin  Church.  Another  Indictment 
was  for  printing  Rochefter'j  Poems;  fed  per 
Cur',  The  Indi^ment  muji  be  quafied^for  nothing 
appears  immodeft  or  unlawful* 


Chapman  verfus  Brown,  Mich.  7  Geo.  II. 

B.R. 

In  AJfauk  and     A  CTION  of  jfffault  and  Battery y  and  Cofts 

battery,  and      Jl-     fir  not  going  on  to  Trial.     The  Plaintiff 

Cojfifornot     ^^.^X  afrefl)  JCiion.  and  now  Mr.  S.  moved 
going toTrtal,  6         j    J  7 


mores. 
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fo^ay  Proceedings  till  the  Plaintiff  had  paid  the  ^fre/h  Aaiom 

that  the  Plaintiff  was  gone  beyond  Sea^fo  that  if  goiubnond 

the  VerdiSf  Jhould  be  for  the  Defendant^  no  Perfon  Sea  $  the  Court 

to  come  againji  for  Co/Is.     ^he  Court  faid  this  refufedtoftay 

Motion  was  againJl  the  general  Rule  j  but  the  ^T!ffff^^'.j 

Plaintiff  being  beyond  Sea,  did  vary  the  Cafe,  ^^^V^'t^^ 

and  therefore  ordered  tojearch  Precedents,    Mr. 

S.  then  turned  the  Motion,  that  the  Attorney 

might  fiew  by  what  Authority  he  profecuted  this 

ASfion,  contrary  to  the  exprefs  Command  of  the 

Plaintiff \  but  this  the  Court  abfobitefy  refufed. 

At  another  Day  Mr.  S.Jiirred  this  again,  and 

cited  the  Cafe  of  a  Pauper  ;  but  the  Court  faid 

that  did  not  come  up  to  the  prefent  Cafe,  and 

remembred  the  Cafe  of  Knock  verfus  Wilkins, 

which  was  an  Aifion  of  Affault  and  Battery, 

and  like  Motion  was  denied.      TTie  Attorney  f or 

the  Plaintiff  afterwards  entered  into  a  Rule  by 

Confent  to  pay  Co/Is,  if  the  Plaintiff  Jhould  be 

nonfuited,  or  a  VerdiSl  againfl  him.     Note  ;  In 

the  Cafe  of  Jones  verfus  Eubank,  Mich.  3  Geo. 

II.  the  Hie  Motion  was  made,  and  granted  per 

Cur*. 


Murray  veffus  Anderfon^  Mich.  (i64.) 

7  Geo.  II.  B.  R. 

'TPRefpafe   for  entering  into  the  PlaintiiPs  Ji^t/Uation 
^      Houfe  and  taking  two  Shirts ;  and  the  '"«  ^?*^" 
Defendant  jufiifies,  for  that  the  Plaintiff  was 
fined  the  Sum  ^  3  s.  and  that  he  entered  and 
took  the  Goods  in  order  to  fatisfy  this  Fine,  and 

thereupon 
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thereupon  the  Plaintiff  demurred.  And  it  was 
now  obje<^edf  that  the  Plea  was  uncertain ; 
for  it  does  not  appear  how  this  Fine  was  im- 
pofed,  only  iaid  in  general)  that  the  Plaintiff 
was  fined,  without  faying  where,  by  whom, 
by  what  Authority,  or  for  what  Offence :  All 
that  is  (aid  is,  that  this  Fine  was  allowed  in  the 
Exchequer  Chamber  upon  the  Sheriff's  Ac- 
count, to  be  due  to  the  chief  Bailiff  of  the 
Manor  of  Stepney ;  but  it  is  not  faid  that  it 
was  due  to  him  as  chief  Bailiff. 

Cur'  :  It  is  (aid  to  be  allowed  him  upon  the 
Sheriff's  Account  and  upon  the  Roll  in  the 
Exchequer^  the  Entry  is  always  general.  It 
appears  by  the  Plea,  that  the  Defendant  was 
fuied,  and  that  the  Goods  were  levied  accord- 
ingly. 


Bainton  verfus  King,  Hil.  7  Geo.  II. 

B.R. 

Lord  Hariwicke^  Chief  Juftice. 

Page,     \ 
Probyn,  VJuftices. 
Lee,        ) 

Debt  upon  ^      'PVEBT  upon  Award.  The  Defendant  pleads 
AiMor^     •      A-^     f^Q  Award.     The  Plaintiff  replies,  and 

fets  out  an  Award,  that  the  Defendant  Jbould 
have  all  his  Goods  taken  in  Execution,  except 
thofe  which  were  already  fold  \  that  he  Jhould 
thereupon  pay  fo  much  Money  to  the  Plaintiff, 
and  all  Parties  Jbould  execute  mutual  Releajes. 

To 
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To  this  the  Defendant  demurs^  and  obje£led, 
that  this  Award  was  made  on  one  Side  only, 
for  that  the  Defendant  could  have  no  Benefit 
of  the  Award,  and  cited  3  Mod.  Rep.  272. 
Thirsby  verfus  Helbot.  It  is  uncertain  what 
Goods  the  Defendant  was  to  have  again,  and 
not  in  hiS'power  to  know  what  were  fold,  and 
what  were  unfold  at  the  Time  of  the  Award. 

S.  Counfel  ton* :  Here  are  mutual  Releafes  (165.) 
to  be  executed,  which  makes  it  a  good 
Award  ;  for  if  I  am  to  pay  Money  ^  and  another 
is  to  releafe^  this  is  a  mutual  Award,  The 
Defendant  is  to  have  all  and  lingular  the 
Goods  which  remain  unfold;  and  this  is  a 
fufficient  Afcertaining  of  the  Goods,  by  Re- 
ference to  the  Goods  taken  in  Execution.  It 
is  like  the  Cafe  of  Taxing  CoftSj  or  Awarding 
an  Account^  for  in  both  Cafes  what  is  due  may 
be  reduced  to  a  Certainty. 

H.  C.  J.  Awards  have  of  late  been  more 
favoured  than  formerly ;  and  therefore,  if  by 
any  favourable  conftru£tion  this  can  be  re- 
duced to  a  Certainty,  the  Court  will  intend  it 
a  good  and  fufficient  Award.  Here  is  fome- 
thing  awarded  extra  the  mutual  Releafes, 
and  if  either  Party  cannot  have  the  Benefit  of 
it,  it  is  a  void  Award.  Here  are  goods 
to  be  reftored  to  the  Defendant,  except  fuch 
as  are  fold :  How  does  the  Defendant  know 
what  goods  remain  unfold  ?  what  thefe  Goods 
are  that  were  fold,  and  whether  fold  bona  fide 
may  be  dijputed ;  and  fo  many  other  Objec- 
tions may  arife,  that  this  Award  is  by  no 
Means  conclufive  between  the  Parties.  Ad-^ 
journatury  to  be  fpoke  to  again. 
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yf  Man  fltall  not  reverfe  a  Judgment  fir 
Error  J  unlejs  he  Jhews  that  the  Error  was 
to  his  Prejudice.  5  Rep.  39  b.  in  Tcy's 
Cafe* 


The  Bank  of  England  verjus  Morice, 
Executrix  of  Humphrey  Morice  de- 
ceqfed^  Hil.  7  Geo.  II.    B.  R. 

Amendment  q^  iN  AJfumpJit  againft  the  Defendant,  as  £xe- 
RMcation,  1  cutrix  of  H.  M.  deceafed,  the  Defendant 
f^  ^Mal  pl^^^^^  feveral  Specialties  ftanding  out  againft 
de  novo.  ^^^  Teftator,  and  fet  out  Bonds  ipecially,  and 

difclofed  particularly  what  was  in  Reality  due 
thereupon,  and  that  (he  had  not  Aflets  ultra. 
The  Plaintifis  replied  Aflets  ukra  \  and  upon 
this  they  were  at  Ifiue. 

Upon  the  Trial  a  Queftion  arofe  whether 
the  Penalty  in  the  Bonds,  or  fo  much  only  as 
was  difclofed  by  the  Defendant  to  be  really 
and  bona  fide  due  thereon,  ihould  be  allowed 
to  cover  Aflets. 

There  was  a  Verdid  for  the  Plaintifis,  l^c. 
for  28000  /•  and  upwards  given  in  Damages ; 
but  R.  C.  J.  faved  this  Point  to  the  Defend- 
ant, and  afterwards,  upon  Argument,  the 
Court  being  of  Opinion  that  the  Penalty 
was  the  Debt  in  Law,  a  Trial  was  granted 
di  novo. 
(166.)  ^-  Serjeant  came  this  Term  into  Court, 

and  prayed  to  amend  the  Replication,  and 
that  inftead  of  replying  Aflets  ultra^  the 
Plaintifis  might  reply  what  was  really  due 

upon 
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upon  the  Conditions ;  That  the  Obligees 
were  willing  to  accept  thereof,  and  that  the 
Defendant  kept  the  Bonds  on  Foot  per /raudfm. 
Upon  fhewing  Caufe  it  was  objeded.  That 
Courts  of  Law  had  never  gone  fo  far;  that 
this  was  not  to  amend  the  Replication,  but 
was  making  it  an  intire  new  liTue.  SalJt.  50. 

If  this  Practice  prevails,  there  will  be  no 
Occafton  to  difcontinue  or  pray  a  Repleader. 

In  all  Cafes  where  Applications  of  this 
Nature  have  been  made,  it  has  been  under 
this  Circumftance,  ^^If  it  can  be  no  Pre- 
^^  judice  to  the  Defendant/'  Here  it  may  be 
the  greateft  Prejudice ;  for  the  Plaintiffs  have 
not  ftirred  in  this  A£lion  for  now  almoft  a 
Year  and  a  Half,  and  the  Defendant  has  paid 
away  Aff*ets  recovered  upon  Suits  commenced 
fince  the  Commencement  of  this  AAion ;  and 
therefore  it  will  make  a  Devq/iavit^  if  the 
Plaintiffs  recover  in  this  A£lion,  and  there  ap- 
pears to  be  a  Defed  of  Aflets. 

if.  C.  J.  There  is  no  Queftion,  but  after 
a  Trial  de  novo  is  granted,  an  Amendment 
may  be  made  which  does  not  alter  the  Nature 
of  the  Iflue:  But  here  the  Queftion  is. 
Whether  an  Amendment  can  be  made  which 
intirely  alters  the  Iflue  ? 

E,  oerjeant  <  con* :  This  Amendment  makes 
no  Alteration  in  the  Nature  of  their  Plea,  nor 
in  the  IflTue :  For  the  Queftion  in  Subfhmce 
will  be.  Whether  fbe  has  Aflets  ultra  what 
was  really  and  bond  fide  due  upon  the  Special- 
ties ? 

There  are  feveral  Cafes  where  Amendments 
of  this  Nature  are  made  after  Iflue  joined ; 

but 


2/0  Cajes  in  B.  R.  &cc.  7  Geo.  11. 

but  the  Cafe  of  Thompfon  againft  Hunt^  3  Lev. 
368.  is  a  Cafe  in  Point,  i  L^eon.  24.  Cro.  yac, 
306.  I  Sid.  412.  So  is  3  Lev,  347.  and  3  Lev. 
440.  the  Cafe  of  Stephens  verfus  Cooper^  3  Z,^. 
20.   Dobfon  verfus  Douglas. 

There  was  a  Cafe  lately  adjudged  in  this 
Court,  which  feems  to  go  further  than  the 
Cafe  in  Queftion,  and  that  is  the  Cafe  of  the 
Executors  of  the  Duke  of  Marlborough  againft . 
Wigmore^  Hil.  4  Geo.  II.  In  AJfumpJtt  the 
Plaintifis  declared  upon  a  Promife  made  to  the 
Duke  of  Marlborough  in  his  Life-time ;  the 
Defendant  pleaded  non  AJfumpfit  infra  Jex 
j/nnosj  and  upon  this  the  Parties  were  at  Ifuie, 
and  the  Caufe  was  carried  down  to  Trial. 
The  Plaintiffs  afterwards  prayed  to  amend,  by 
laying  the  Promife  to  be  made  to  the  Execu- 
tors themfelves,  and  the  Court  upon  Confide- 
ration  made  a  Rule  accordingly. 

H.  C.  J.  conceived  this  Amendment  is  not 
confiflent  with  the  Rules  of  Law,  nor  with 
the  Rules  of  this  Court.  This  Amendment 
is  no  Part  of  the  Rule  itfelf,  and  there  is  no 
(167.)  Queflion,  when  the  Court  made  the  Rule,  it 
was  in  the  Power  of  the  Court  to  put  what 
Terms  upon  it  they  thought  proper.  I  am  of 
Opinion  this  Motion  cannot  be  granted,  for  it 
is  not  fo  properly  a  Motion  to  amend,  as  to 
withdraw  the  Replication  intirely,  and  make  a 
new  Iflue ;  this  is  indeed  a  common  Pra£lice 
in  Equity,  but  I  never  knew  it  to  prevail  in  a 
Court  of  Law.  The  Cafe  of  Thompfon  and 
Hunt  does  not  go  fo  far  as  the  prefent  Cafe : 
In  that  Cafe  the  Plaintiff  alledged  in  his  Re- 
plication, that  there  was  only  &  much  really 

due 
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due,  but  had  omitted  that  the  Obligees  were 
willing  to  accept  the  fame,  and  the  Adding 
thefe  Words  did  not  alter  the  Plea :  But  that 
Cafe  feemed  to  go  farther  than  any  Cafe  he 
faid  he  ever  heard  of,  and  feemed  contrary  to 
Law  to  grant  a  Repleader  after  Judgment  in 
Demurrer,  and  queftioned  if  that  Cafe  was  not 
upon  Confent.  Fide  3  Rep,  52  b.  in  Rige- 
wafs  Cafe,  i  Anderf.  166.  i  Leon.  79.  c.  102. 
Xouch  verfus  Bamfield.  Plow.  138.  Browning 
verfus  Bejlon.  There  was  a  Repleader  after 
Demurrer, 

The  Duke  of  Marlborough*^  Cafe  does  not 
come  up  to  the  prefent  Queftion :  The  Amend- 
ment in  that  Cafe  did  not  vary  the  Fa£l,  nor 
alter  the  Record,  but  the  IfTue  continued  as  it 
was  before. 

The  Circumftances  of  this  Cafe  are  very 
much  to  be  coniidered ;  this  is  in  Cafe  of  an 
Executor,  where  Priority  of  Suit  prevails  ;  the 
Plaintiffs  having*  lain  by  a  Year  and  upwards, 
it  may  rpafonably  be  fuppofed,  that  the  De- 
fendant imagined  the  Caufe  to  be  intirely  dropt, 
and  that  (he  has  paid  away  the  Aflets;  it 
would  therefore  be  a  little  hard,  that  the  De- 
fendant fhould  be  prejudiced  by  the  Laches  of 
the  PlaintifPs,  efpecially  in  this  Cafe,  where  the 
Rules  of  Law  feem  fo  ftrongly  to  bvour  her. 

P.  P.  and  L.  Juftices  being  of  the  fame  Denied, 
Opinion,  the  Motion  was  denied. 


Arthur 
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Arthur  verfus  Vanderplank,  Hil. 
7  Geo.  II.    B.  R. 

Cwenantfur  a  CTION  of  Covenant  for  Rent  againft 
/^£S^  *^  Defendant,  Executor  of  J.  S.  Leffee 

of  a  Lefie,  ^^^  Years.  The  Defendant  pleads,  that  the 
wAerg  thi  Leflee  in  his  Life-time  made  an  Af&enment 
Leffft  in  his  of  his  Term,  and  that  the  Plaintiff,  the  Leffor, 
^m^^^  had  received  Rent,  and  accepted  the  Affignee 
T^m  amdtki  ^^  ^^^  Tenant  i  and  to  this  the  Plamtiff 
UJfor'kad        demurs. 

(168.)  B.  Seijeant  argued  againft  the  Plea,  that  it 

accepted  the  ^^s  bad.  It  is  true,  in  an  A6lion  of  Debt  for 
A^neeforhis  Rent,  this  is  a  good  Plea,  3  Rep.  22.  a  ^  b. 
rewmt.  fTaUer's  Cafe ;  but  in  Aftion  of  Covenant  it 

is  otherwife.    Cro.  Car.  188.    I  Jones  183. 

Stiles  265. 
Mr.   P.  of  Counfel  with  the   Defendant, 

fave  up  the  Point  without  Argument,  and  fo 
udgment  was  given  for  the  Plaintiff. 
Note ;  Covenant  lies  not  again/l  Executors  by 
Reafon  of  the  general  Covenant  in  Law^  by 
Virtue  of  the  trords  Demife  and  grant;  but  it 
is  otherwife  upon  an  exprefs  Covenant.  Dyer 
257.     2  Brownl.  214. 

Covenant  lies  again/i  the  Lejfee  afier  Affign- 
ment^  although  the  Leffor  had  Notice  and  ac-- 
cepted  Rent  of  the  Affignee.  3  Lev.  233. 
Edwards  verfus  Morgan ;  but  not  Debt. 


Stephens 
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Stephens  ver.  Stephens,  Hil.  7  Geo.  II. 

B.R. 

(N.  B.  This  Cafe  was  fent  out  of  Chancery^ 
for  the  Opinion  of  the  Judges  of  the  Court 
ofKin^s  Bench.) 

SIR  miUam  Stephens  being  feized  in  Fee  of  Of  executory 
feveral  Freehold  Meffuages,  Lands  and  ^^^f/*'- 
Tenements,  devifed  them  in  the  Manner  fol- 
lowing ;  **  I  give  and  devife  to  my  Grandfon 
"  ffUliam  Stephens^  after  the  Deceafe  of  my 
"  Wife  Sufanna^  all  my  Lands  fettled  on  my 
"  faid  Wife  for  Life  j  and  alfo  all  my  Lands, 
*'  Tenements  and  Hereditaments  in  Deptford 
**  in  the  County  of  Kent^  fettled  upon  me  by 
"  Deed  by  my  Wife,  to  hold  to  me  and  my 
*'  Heirs  for  ever. 

**  Item^  I  give  and  devife  to  my  faid  Grand- 
^^  fon  William  Stephens  all  my  Lands  and 
"  Tenements  in  the  Parifh  of  St.  Mary  Ber^ 
"  mondfey  in  the  County  of  Surry^  fituate  and 
"  being  at  Rotherith  Wall^  Eajl  Lane^  St. 
"  Mary  Magdalene  Church-yard,  l^c,  to  hold 
"  my  faid  Mefluages,  Lands,  Tenements,  Wf. 
*'  to  my  (aid  Grandfon  William  Stephens^  his 
**  Heirs  and  Affigns  for  ever.  But,  in  cafe 
^^  my  faid  Grandfon  WiUiam  happen  to  die 
"  before  he  attains  his  Age  of  twenty-one 
'*  Years,  then  I  give  and  bequeath  to  my 
^*  Grandfon  Thomas  Stephens  all  my  Mefluages, 
^'  Lands  and  Tenements  before  mentioned,  as 
"  well  as  thofe  in  the  Parifbes  of  St.  Mary 
^^  Magdalene  Bermondfey^   and   St.    Olive   in 

T  '  "  Southwarkj 
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^^  Soutbwari^  zs  thok  in  the  Counties  of  Ejffix 
^^  and  Kent^  to  hold  the  fame  to  my  faid  Grand- 
^^  fon  Thomas^  his  Heirs  and  Affigns  for  ever. 
^^But  if  my  faid  Grandfon  Thomas  fhould 
(109.)  *'  happen  to  die  before  he  attains  the  Age  of 
**  twenty-one  Years,  then  I  give  and  bequeath 
*'  all  my  faid  Lands,  Tenements,  i^c.  before- 
mentioned,  to  fuch  other  Son  of  my  Daugh- 
ter Mary  Stephens  by  my  Son-in-Law  Thomas 
Stephens^  as  ihall  happen  to  attain  his  Age 
of  Twenty-one  Years,  his  Heirs  and  Affigns 
^^  for  ever  \  the  elder  of  fuch  Son  to  take 
^^  Place  before  the  younger,  one  after  another, 
*'  in  Seniority  of  Birth,  ^c,  and  of  the  feveral 
'^  and  refpe^ive  Heirs  Male  of  fuch  refpec- 
^*  tive  Bodies  of  all  and  every  fuch  Son 
<^  and  Sons  ;  the  elder  of  fuch  Sons,  and 
^^  the  Heirs  Male  of  his  Body  lawfully  ifTu- 
^^  ing,  to  be  always  preferred,  and  to  take 
^^  Place  before  the  younger  of  fuch  Sons  and 
^*  the  Heirs  Male  of  his  and  their  Body  and 
^'  Bodies  ifiuing :  And  for  Default  of  fuch 
^^  Iflue  Male,  then  I  eive  and  devife  my 
^^  aforefaid  Freehold  Eftate,  &fr.  to  all  and 
*^  every  the  Daughter  and  Daughters  of  my 
^^  faid  Son  Thomas  StephenSy  on  the  Body  of 
^^  my  faid  Daughter  Mary  to  be  begotten,  and 
^^  to  the  Heirs  of  the  Body  and  Bodies  of  all 
^^  and  every  the  faid  Daughter  and  Daughters, 
^^  as  Tenants  in  Common,  and  not  as  Joint 
"  Tenants :  And  for  Want  of  fuch  Iflue,  then 
^^  I  give  and  bequeath  my  aforefaid  Freehold 
"  Eftates,  faTf .  to  my  Brother  Richard  Stephens^ 
'^  his  Heirs  and  Affigns  for  ever. 

^^  Item^  All   the   reft  and   Reftdue  of  my 

"  Eftate 


Cajes  in  B.  R.  &c.  7  Geo.  II.  275 

^^  Eftate,  both  real  and  perfonal,  Goods,  Chat- 
*^  tels,  &c,  whatfoever  and  wherefoever,  not 
^'  hereby  before  bequeathed,  I  give  and  be- 
'*  queath  the  fame  to  my  iaid  Son  Thomas 
^*  Stephensy  his  Executors,  Adminiftrators  and 
^^  Affigns  for  ever ; "  and  made  his  faid  Son, 
Thomas  Stephens  his  fole  Executor. 

15th  March  following  the  Teftator  died, 
leaving  Alary  the  Wife  of  the  £ud  Thomas 
Stephens  his  Daughter  and  Heir^  and  his  two 
Grandfons  ffllSam  and  Thomas  Stephens  ^ 
living  at  the  Time  of  his  Death,  but  no 
Grandauehter. 

1 8th  May  171^.  Sufanna^  Daughter  of  the 
(aid  Thomas  and  Mary  Stephens^  was  bom,  and 
is  ftill  living. 

24th  OSfober  1714.  Thomas  Stephens  the 
Grandfon  died /2rjij  IJfuey  and  under  the  Age 
of  twenty-one  i  ears. 

14th  September  1 718.  ffUliam  Stephens  the 
Grandfon  died  without  Ifliie,  and  under  the 
Age  of  twenty-one  Years. 

14th  March  17 19.  Mary  Stephens^  another 
Daughter  of  Thomas  Stephens  and  Mary  his 
Wife,  was  born,  and  diedy2r»x  IJfue  and  under 
Age,  26th  OHober  1722. 

13th  November  1 72 1.  Sarah j  another 
Daughter  of  Thomas  and  Mary  Stephens^  was 
born,  and  is  yet  living. 

15th  February  1722.  Aldrf  Stephens,  an- 
other Daughter  of  Thomas  znd  Mary  Stephens^ 
was  born,  and  died  without  Iflue  and  under 
Age,  26th  Jpril  1723. 

I2th  January  1727.     Thomas  Stephens^  one       (170.) 
of  the  Parties  in  this  Suit,  Son  of  the  faid 

T  2  Thomas 
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Thomas  and  Aiary  Stephens^  was  born,  and  is 
ftill  living. 

Richard  Stephens^  to  whom  the  Teftator  de- 
vifed  the  Remainder  in  Fee,  is  ftill  living. 

Thomas  Stephens  the  elder  claims  Tide  to 
the  faid  Premifles,  as  refiduary  Devifee. 

Maryy  his  Wife,  claims  Tide  as  (ble  Daugh- 
ter and  Heir  to  Sir  William  the  Teftator ;  and 
the  other  Parties  likewife  claim  Title  under 
the  faid  Teftator's  Will. 

Peere-WiUiams^  Counfel  for  the  Infimt 
Thomas  Stephens. 

The  prefent  Queftion  as  to  Thomas  the  In- 
fant is,  Whether  he  will  not  be  endded  if  he 
attains  the  Age  of  twenty-one  Years  ?  The 
Teftator  devices  his  Lands,  ^c.  to  his  two 
Grandfons  William  and  Thomas^  and  in  cafe 
they  happen  to  die  before  they  attain  the  Age 
of  twenty-one  Years,  then  to  fuch  other  Son 
and  Sons  of  his  Daughter  Mary^  tfc.  as  Ihall 
attain  the  Age  of  twenty-one  Years.  The 
Intendon  of  the  Parties  in  all  Cafes,  efpecially 
in  that  of  Wills,  is  to  be  regarded,  if  not  in- 
confiftent  with  die  Rules  of  Law.  Hob.  277. 
Here  the Teftator*s  Intention  appears  evident! v, 
that  his  Grandfons  fbould  be  hrft  fuccef&vely 
indded  to  his  Eftate;  and  that  his  Grandaugh- 
ters  fliould  not  take  but  upon  Failure  of  lUue 
Male.  The  firft  Devife  to  his  two  Grandfons 
William  and  Thomas^  is  a  Devife  abfolutely  to 
them  in  Fee;  but  the  fubfequent  Words 
reftrain  and  reduce  it  to  a  Fee-fimple  deter- 
minable, vix.  if  they  attain  the  Age  of  twenty- 
one  Years }  but  if  they  ihould  die  before  that 
Time,  then  the  Teftator  devifes  it  to  fuch 

other 
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other  Son  as  Afary  (hould  have,  CfTr.  when  he 
ihall  attain  his  Age  of  twenty-one  Years. 
Thefe  Words  make  a  good  executory  Devife  to 
Thomas  the  Infant^  to  take  EfFed  in  Po(^ 
feffion,  as  foon  as  he  comes  of  Age. 

It  cannot  be  thought  that  the  Teftator  in- 
tended to  give  a  lefs  Eftate  to  the  next  Son 
that  (hould  afterwards  be  bom,  than  he  gave 
to  his  two  Grandfons  JViUiam  and  Thomas 
then  in  Being. 

Limitations  by  Wav  of  executory  Devife 
operate  in  the  fame  Manner  with  fprinzing 
Ufes  in  Equity;  and  the  Statute  of  wills 
impowers  the  Teftator  to  devife  his  Lands 
according  to  his  Wi]l  and  Pleafure  :  But  this 
Power  has  always  been  conftrued  fo  as  to 
avoid  Perpetuities,  that  both  executory  De- 
vifes  and  fpringing  Ufes  muft  arife  within  a 
Time  limited.  In  the*  Cafes  of  Executory 
Devifes,  a  Fee  may  be  limited  upon  a  Fee, 
and  the  Teftator  may  limit  it  to  as  many 
Sons,  one  after  another  fucceffively,  as  Mary 
and  Thomas  fliall  have  of  their  Bodies }  and 
all  this  makes  no  Perpetuity,  becaufe  confined 
to  a  Time  limited,  and  to  arife  within  the  Com* 
pafs  of  one  Life.  One  feized  in  Fee  may  not  (171.) 
only  devife  his  Eftate  upon  a  Contingency, 
but  upon  Failure  of  that  Contingency  may 
devife  it  over  upon  another  Contingency  like- 
wife  ;  as  in  the  Cafe  of  a  Term  for  Years,  a 
Man  may  devife  it  to  one  for  Life,  Remainder 
to  another  for  Life,  and  fo  on ;  for  all  being  to 
arife  within  the  Compafs  of  a  Life,  there  can 
be  no  Danger  of  a  Perpetuity.  In  the  prefent 
Cafe,  the  longeft  this  Contingency  can  remain 

in 
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in  Sufpence  is  twenty-one  Years.  It  is  poffible 
Thomas  the  tnfiuit  may  die  within  Age,  and 
after  that  another  Son  may  be  born ;  after- 
wards Mary  may  die,  and  fo  the  Eftate  con- 
tinue in  Contingency  till  the  fecond  Son  arife 
to  twenty- one ;  but  this  is  only  during  the 
Infimcy  of  one  who  is  to  take,  and  is  a  r^on- 
able  Time  for  an  Executory  Devife  to  wait 

Suppofe  the  Devife  had  been  to  the  next 
Son  which  Mary  (hould  have,  that  without 
Doubt  had  been  a  good  Executory  Devife; 
for  Executory  Devifes  are  not  confined  to 
Lives  in  Being ;  and  therefore  if  a  Term  be 
devifed  to  one  for  life.  Remainder  to  the  firft 
unborn  Son  of  fuch  Devifee,  this  is  a  good 
Devife.  i  Roll.  Mr.  612.  i  Sid.  451.  Ad- 
mitted nothing  veiled  in  Thomas  before  he 
attained  the  Age  of  twenty-one,  but  this  makes 
no  Perpetuity,  becaufe  it  muft  arife  within 
twenty-one  Years,  or  not  at  all.  A  Perpetuity 
is  a  Limitation  to  Perfons  not  in  tffij  to  arife 
upon  a  future  Contingency,  beyond  the  Time 
circumicribed  by  Law,  and  not  to  be  dock'd 
and  defeated  by  any  A€t  to  be  fufiered  or 
done  by  the  Tenant  in  PofTeffion.  But  the 
Law  allows  of  Limitations  to  arife  within  the 
Compafs  of  a  Life,  or  Lives  in  Being,  or 
within  the  Term  of  twenty  or  thirty  Years ; 
and  therefore  a  Limitation  to  jt.  when  he  fhall 
attain  the  Age  of  twentv-one  Years,  is  good. 
So  if  a  Man  enfeoffs  an  Infant  upon  Condition 
that  he  (hall  not  alien,  this  is  good  to  reftrain 
Alienations  during  his  Minority,  i  In^.  224.  a. 
And  if  in  fuch  Cafe  the  Infant  fufFers  a  Reco- 
very, he  may  avoid  it  afterwards  by  Virtue  of 
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the  Condition :  So  if  an  Infant  levies  a  Fine, 
it  fhall  bind  him,  if  not  reverfed  during   his 
Infancy ;  but  where  he  is  reftrained  by  Con- 
dition, he  ihall  avoid  the  Fine,  after  he  conies 
of  Age ;  and  yet  it  cannot  be  pretended  that 
the  Condition  in  that  Cafe  tends  to  create  a 
Perpetuity.   This  Executory  Devife  is  to  arife 
within  the  proper  Time  prefcribed  by  Law.   2 
Vim.  151.     Martin  vedixs  Long.     2  Fern.  86, 
87.    Paukt  verfus  Dogget.  3  Leon.  65.  Hinde       ^ 
and  LyonSy  l  Sali.  229.   i  f^ern.  304.  Majftn- 
burgh  verfus  j/ftf.  2  Chan,  Rep.  202.  in  k  Cafe. 
This  laft  is  a  Cafe  in  Point,  and   anfwers  all 
Obje&ions  that  can  be  made  in  the  prefent 
Caie;  and  there  is  no  Difference,  but  that  was 
in  the  Cafe  of  a  Deed,   and  this  here  is  in 
the  Cafe  of  a  Devife,  which  makes  it  flronger 
for  our  Purpofe.     The  Cafe  of  Blue  verfus        (172.) 
Marjbal^  Auguft  1732.  goes  further  than  the 
Cafe  of  Maffengburgh  ver.  AJb.    J.  B.  devifed 
his  perfonal  Eftate,  confifling  of  Leafes   for 
Years,  and  fome  Money,   to  his   Daughter 
Anne^  and  after  to  fuch  Children  as  fhould  be 
born  of  her  Body,  and  (he  fhould  leave  at  the 
Time  of  her  Death,  when  they  attained  the 
Age  of  twenty-one,  and  upon  Failure  of  fuch 
Ifuie,  Devifes  over.      King^  Chancellor,  de- 
creed this  a  good  Devife  to  the  Children,  and 
that  the  Intention  of  the  Teflator  in  the  Cafe 
of  Wills  was  always  to  be  regarded ;  and  fo 
long  as  there  was  fuch  a  Cafe  as  Majfengburgh 
verfus  AJh  to  fiivour  the  Devife,  he  could  not 
decree  againfl  it. 

This   Cafe  is  flronger  than   the  Cafe   in 
Queftion ;  for  there  the  Children  could  not 

take 
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take  till  after  the  Death  of  the  Mother ;  here 
Thomas  is  to  take  as  foon  as  he  attains  his 
Aee  of  twenty-one,  notwithftanding  Afary  his 
Mother  (hould  then  be  living.  1  here  is  no 
pretence  to  fay  that  this  Limitation  fliall  go  by 
Way  of  Remainder ;  for  a  Fee  cannot  be 
limited  upon  a  Fee  by  Way  of  Remainder ; 
Should  this  be  conftrued  to  operate  by  Way 
of  Remainder,  it  is  certainly  void  ;  for  a  Re^ 
mainder  muft  veft  during  the  f  articular  EflaU 
or  eo  inftanti  that  it  determines,  i  Rep. 
Archer'%  Cafe.  It  may  be  a  Queftion,  whe- 
ther 7%aifii7f,  when  he  comes  of  Age,  will 
take  a  Fee,  or  an  Eftate-Tail  ?  The  firft 
Words  are,  *' Ti  him  and  his  Heirs;'*  but 
then  follows  the  Words,  *'  And  fir  Want  of 
^^ fuch  IJfuey*  which  may  reftrain  the  Limi- 
tation to  an  Eftate-Tail.  But,  be  it  Fee,  or 
be  it  Tail,  it  is  a  good  Devife  to  Thomas^  and 
will  veft  in  him,  when  he  attains  the  Age  of 
twenty-one  Years. 

W»  Serjeant,  Counfel  for  the  Daughters 
Sufanna  and  Sarah :  This  Devife  to  fhomas 
the  younger  is  void;  for  as  an  Executory 
Devife  it  cannot  be  good,  becaufe  not  to  arife 
within  the  Time  prefcribed  by  Law ;  and  as 
a  Remainder  it  cannot  be,  becaufe  the  two 
firft  Devifees,  William  and  Thomas^  dying 
before  they  came  of  Age,  and  before  the  Birth 
of  Thomas  the  younger,  the  Eftate  vefted  in 
Sufanna  J  who  was  then  living  and  took  the 
Whole  by  Purchafe,  which  could  not  after- 
wards be  devefted  upon  the  Birth  of  Thomas 
the  younger.  It  is  an  eftabliflied  Rule  in 
Law,  That  where  a  Devife  is  limited  by  Way  of 
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Remainder^  and  in  EffeU  may  operate  as  a 
Remainder^  it  cannot  take  Effect  as  an  Exe- 
cutory Devife,  2  Saund.  380.  Carth.  310. 
Comb.  252. 

The  ConftruAton  of  Wills  is  to  be  taken 
favourably  according  to  the  Intention  of  the 
Teftator ;  and  the  feveral  contingent  Remain- 
ders are  to  be  coniidered  as  having  Relation 
one  to  the  other,  each  to  veft  as  they  firft 
come  in  ejfe^  before  the  Stat^  H.  o.  If  (178.) 
one  had  devifed  his  Land  by  Virtue  of  a 
Cuftom,  the  Common  Law  accepted  his  In- 
tent, without  requiring  particular  Words  of 
Limitation ;  as  in  Cafes  of  Conveyances  at 
Common  Law :  And  as  it  was  fi>  in  Devifes 
before  the  Statute^  a  fortiori  it  ought  to  be  fo 
in  Devifes  fince  the  Statute,  i  Salk.  237. 
2  Mod  209.  The  Limitations  in  this  Cafe 
to  his  two  Grandfons,  William  and  Thomas^ 
make  an  Eftate-Tail ;  for  the  Devife  to  them 
is  to  be  coupled  with  the  fubfequent  Words, 
"  And  for  Default  offuch  IJfue ; "  fo  that,  not- 
withftanding  by  the  firft  general  Words  {to 
them  and  their  Heirs  for  ever)  they  took  a  Fee 
abfolutely,  yet  the  fubfequent  Words  {and  for 
Default  of  fuch  IJfue)  fo  qualify  and  explain 
them,  that  they  create  only  an  Eftate-Tail. 
If  the  Devife  had  been  to  William  and  his 
Heirs  for  ever,  and  after  to  Thomas  and  his 
Heirs  for  ever,  and  if  he  dies  Jans  Heirs,  then 
to  fuch  other  Son  of  the  Body  of  Mary^  {sTc. 
it  had  been  clear  in  that  Cafe  what  Heirs  the 
Teftator  meant,  vi%*  the  Heirs  of  their  Bodies, 
and  fo  had  been  an  Eftate-Tail  only.  Cro, 
Jac.  416.    Bridg.  84.    Cro,  Jac.  448.   3  Lev. 
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70,  71.  I  SaU.  233,  234«  I  Luttv.  810, 
813.  Thefe  Cafes  ihew,  that  dropping  the 
Words  (when  they  attain  thi  Age  of  twenty^one 
Years)  William  and  Thomas  would  have  uken 
Eftates-Tail  only.  Hoh.  65.  Cro,  Car.  185. 
SpaUUng  and  Spalding,  g  Rep.  128.  for  the 
Whole  of  the  Will  is  to  be  confidered  toge- 
ther, and  conftrued  according  to  the  Intent  of 
the  Teftator;  and  thefe  fubfequent  Words, 
viz.  {if  they  Jhould  attain  the  Age  of  twenty^' 
onfy)  make  no  Difference;  for  it  cannot  be 
prefumed,  that  if  either  of  them  died  before 
that  Age,  that  their  Eftate  (hould  ceafe  at  all 
Events,  but  if  they  died  before  that  Age  with- 
out Heirs  of  their  Bodies  ;  as  in  Cro.  Car.  the 
Cafe  of  SpaUing  verfus  Spalding.  Cro.  Eliz. 
525.  Moore  422.  2  Lev.  162.  Tilly 
verfus  Collier.  Thefe  Words  to  be  rejefled 
rather  than  the  Devife  to  be  conftrued  to  be 
void.  Hob.  65.  6  Mod.  112.  and  in  Cro. 
Eliz.  525  the  Cafe  of  SoulU  and  Gerrard.  If 
therefore  the  Devife  in  the  prefent  Cafe  to 
ff^illiam  and  Thomas  makes  an  Eftate-Tail, 
then  upon  the  Death  of  William  the  Eftate 
vefted  in  Sufan  by  Purchafe,  and  cannot  after 
be  devefted,  tho'  Thomas  fhould  live  to  attain 
the  Age  of  twenty-one  Years.  As  to  the 
Claim  of  Richard^  the  Remainder-Man,  of 
one  entire  Third  by  the  Death  of  Mary  the 
elder,  and  another  Third  of  the  other  two  Parts 
by  the  Death  of  Mary  the  younger ;  if  he  has 
any  Claim,  it  muft  be  of  the  whole  Eftate ; 
for  fo  long  as  there  is  one  of  the  Daughters 
living,  or  any  IfTue  Male  of  their  Bodies,  he 
cannot  claim  a  particular  Part  only.     For  it  is 
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to  be  obferved,  that  upon  every  Limitation  all 

his  Lands  are  devifed  over,  not  in  Part  and  by 

Fradlions,  but  one  intire  Devife  of  his  whole        ^^^ax 

Eftate  to  every  the  Daughter  and  Daughters,        (^'^^ 

&r.  and  to  the  Heirs  of  the  Body  and  Bodies 

of  all  and  every  fuch  Daughter  and  Daughters; 

and  for  Want  of  fuch  Iflue,  1.  e.  by  any  one 

of  them,  that  then  all  his  Lands  fhould  go  and 

remain  to  his  Brother  Richard:  And  in  this 

Cafe  the  Daughters  Su/an  and  Sarah  cannot 

be  Tenants   in   common,  becaufe  upon  the 

Death  of  fVilUam  the  whole  vefted  in  Sufan  ; 

and  therefore  Sarah  cannot  take  as  Tenant  in 

common  with  her,  but  (hall  have  one  intire 

Remainder  of  the  Whole ;  fo  that  while  there 

is  any  one  Daughter,  the  whole  cannot  go 

over  to  Richard  \  for  all  the  Daughters  may 

take  fucceffively  in  Courfe  of  Remainder,  as 

in  the  Cafe  of  Tilfy  verfus  Collier^  2  Lev.  162. 

I  Ventr.  224.  Dyer  303,  b.     A  Devife  in  fuch 

Cafe  to  the  Daughters  make  crofs  Remainders, 

and  tho'  not  by  exprefs  Words,  yet  it  muft  be 

by  a  neceflary  Conftru£lion  in   Law.     An 

Executory  Devife  when  executed  is  to  be  con- 

fldered  as  an  original  Devife  ;  and  therefore  if 

the  Devife  to  Tnomas  be  good,  and  is  to  veil 

at  his  Age  of  twenty-one,  the  Contingency  is 

then  at  an  End,  and  the  Daughters  will  have 

Remainders  expectant  upon  his  Eftate-Tail. 

E,  Serjeant,  for  Richard  the  Remainder- 
Man  in  Fee:  The  Devife  to  WilUam  and 
Thomas  is  a  good  Devife  to  them  upon  this 
Contingency  when  they  attain  the  Age  of 
twenty-one ;  but  the  Devife  over  to  the  other 
Son,  diere  being  no  other  Son  at  that  Time  in 

Being, 
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Being,  is  meerly  void,  not  being  limited  to 
arife  within  the  Time  appointed  by  Law  for 
Executory  Devifes  to  veft  in:  Upon  the 
Death  therefore  of  fVtUiam^  the  whole  Eftate 
vefted  in  Sujan^fub  modo^  /.  e.  until  the  Birth 
of  another  Daughter,  and  then  it  was  to  open 
and  let  in  another  Daughter,  and  fo  on  fuc- 
ceffively  as  they  came  in  Being,  and  then  all 
the  Daughters  became  Tenants  in  common  in 
Tail  general^  with  Remainder  in  Fee  to  Richard* 
Mary^  one  of  the  Daughters,  dies,  and  upon 
her  Death  Richard  becomes  intitled  to  one 
Third  of  the  Eftate;  afterwards  Mary  the 
younger  is  bom,  and  then  the  Eftate  opened 
aeain  to  let  her  in  for  a  Third  of  the  two  fur- 
viving  Sifters  Eftate,  and  ihe  dyins  her  Share 
likewife  is  to  come  to  Richard  the  Kemainder- 
Man ;  and  this  he  collected  from  the  Words 
of  the  Devife.  My  Brother  W.  infifts.  That 
the  Eftate  once  vefted  in  Sufan  would  not 
open  to  let  in  Daughters  bom  afterwards,  but 
that  they  muft  take  by  Way  of  crofs  Remain- 
ders; but  this  is  a  forced  Conftrudtion,  for 
the  Words  of  the  Devife  are,  "  That  all  the 
'^  Daughters  Jhould  take  as  Tenants  incmnmon^** 
and  no  Conftrudion  fliall  prevail  contrary  to 
the  exprefs  Words  of  the  Will  to  veft  the 
whole  Eftate  in  Sufan^  with  crofs  Remainders 
to  the  Daughters  born  afterwards ;  that  Eftates 
once  vefted  may  open  again,  is  a  Point  well 
(176.)  fettled  in  Law.  Ii  Rep,  80.  Lewis  Bowles*^ 
Cafe.  I  Injl.  28.  a.  And  when  this  Cafe  was 
heard  before  Macclesfield^  Chancellor,  25  Ja^ 
nuary  1722.  upon  a  Bill  for  Account  of  the 
Profits  of  the  Eftate,  his  Lordfhip  decreed 

that 
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that  the  Rents  and  Profits  of  the  Eftate  (hould 
be  divided  equally  amongft  the  Daughters, 
which  fliews  clearly,  that  upon  Birth  of  Sifters 
they  (hould  all  take  equally  as  Tenants  in 
Common. 

H.  C.  J.  This  is  the  common  Cafe  of 
every  Marriage  Settlement,  where  Remainders 
are  to  Daughters  in  Common,  they  are  to 
take  equally  as  they  arife  in  ejfe^  and  become 
Tenants  in  Common,  or  Jointenants,  with 
the  Sifters  before  in  Being. 

E.  Serjeant :  They  muft  take  as  Tenants 
in  Common,  for  fo  was  the  Intention  of  the 
Teftator ;  and  not  that  they  fliould  take  cro(s 
Remainders ;  the  exprefs  Words  of  the  Will 
are,  ^^  That  they  (hall  take  as  Tenants  in 
"  Common,  and  not  as  Jointenants ;"  and 
nothing  can  more  fully  exprefs  the  Teftator's 
Intentions,  that  they  mall  not  inherit  one  after 
another.  The  Heir  at  Law  can  in  this  Cafe 
have  no  Pretenfions,  for  he  is  intirely  cut  out 
and  difinherited  by  the  Will;  and  therefore 
no  Conftru£lion  can  be  made  in  his  Favour, 
as  Heir  at  Law. 

The  Cafe  of  Gilbert  verfus  Witty ^  Cro.  Jac. 
655.  is  ftron^er  than  the  Cafe  in  Queftion ; 
and  yet  there  it  was  adjudged  that  the  Brothers 
fhould  not  take  Remainders  after  one  another, 
for  tho'  perhaps  a  crofs  Remainder  may  be  by 
Implication,  where  there  are  two  Devifees 
only,  yet  there  cannot  be  without  exprefi 
Limitation,  where  the  Devife  is  to  three  or 
more  feveral  Perfons.  There  are  feveral  more 
Cafes  to  this  Purpofe,  and  the  Cafe  of  Megnal 
verfus   Holmes  is  like  the  prefent  Queftion. 

^Roa. 
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2  Roll.  Rep.  281.  I  Fent.  224.  2  Keb.  700, 
756.  And  fo  concluded,  that  if  the  Devife  to 
Thomas  the  Younger  was  void  as  an  Execu- 
tory Devife,  then  by  the  Death  of  W.  the 
whole  Eftate  veiled  in  Sufan^  and  the  other 
Daughters,  as  they  came  in  ejfe^  as  Tenants 
in  Common,  and  as  they  or  any  of  them  die, 
Richard  the  Remainder  Man  becomes  intitled 
to  her  Share. 

Mr.  5.  Counfel  for  Sir  Thomas  Stephens  the 
Refiduary  Legatee. 

Since  the  Determination  in  PellznA  Brown's 

Cafe,  there  is  no  Queftion  but  there  may  be 

a  Limitation  over  upon  a  Fee  Conditional,  and 

therefore  the  Limitation  over  to  his  Grandfon 

Thomas  was  good ;  but  in  this  Cafe  both  the 

Contingencies  have  happened  by  the  Death  of 

fF.  and  y.  before  they  attained  the  Age  of 

twenty-one.    The  next  Queftion  therefore  is, 

whether  the  Limitation  over  to  fuch  other  Son 

as  Alary  (hould  have,  there  being  no  other 

(176.)        Son  at  that  Time  in  Being,  when  he  (hall 

attain  his  Age  of  twenty-one  Years,  is  a  good 

Devife ;  and  this  fome  of  the  Gentlemen  who 

fpoke  before  have  attempted  to  make  good  by 

way  of  Executory  Devife. 

The  Rule  which  governs  Executory  De- 
vifes  has  been  often  debated  in  the  Courts  of 
Law ;  and  it  is  agreed,  that  Limitations  for  a 
Life  or  Lives  in  Being,  are  good  Executory 
Devifes.  But  this  Rule  has  never  been  car- 
ried further,  but  Executory  Devifes,  as  often 
as  they  came  under  the  Confideration  of  the 
Law,  have  been  difcountenanced ;  and  the 
Reafon  is,  that  every  Executory  Devife,  so 

far 
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far  as  it  goes,  is  a  Perpetuity ;  and  this  was 
the  Foundation  which  governs  the  Refolution 
in  the  Cafe  of  Scatterwood  verfus  Edge.  Salh 
229.  I  Sid,  37, 47.  2  Sound.  380.  Carter  53. 
Show.  P.  Cafes  137.  The  Caih  of  Ma ffinghery 
verfus  ^  does  indeed  go  further,  but  that 
Cafe  was  determined  in  1684.  and  was  not  in 
the  leaft  r^arded  in  any  of  the  fubfequent 
Refolutions ;  and  if  the  Keafons  in  that  Cafe 
come  to  be  confidered,  it  is  not  ib  ftrong ;  for 
it  appears  that  the  Judges  grounded  their 
Opinion  in  that  Cafe  upon  a  SuppoAtion,  that 
all  the  Contingencies  were  limited  and  con- 
fined to  fall  within  the  Compafs  of  Twenty- 
one  Years ;  and  that  was  in  the  Cafe  of  a 
Term  in  Trufl  only,  and  not  any  Limitations 
over.  2  Chan.  Rep.  282.  The  Devife  in  the 
prefent  Cafe  is  not  a  Contingency  confined  to 
Twenty-one  Years,  or  for  Lives  in  Being, 
but  is  both  for  a  Life  in  Being,  and  Twenty- 
one  Years.  In  the  Cafe  of  Gore  verfus  Gore 
(2  Barn.  209.  229.  355)  this  Point  bore  a 
a  flrong  Contefl,  and  yet  the  farthefl  that  that 
Cafe  could  run,  was  only  for  one  Life  and  nine 
Months.  But  (hould  this  Devife  be  held  good 
as  to  Time,  yet  it  is  not  fo  in  Subflance ;  for 
tho*  a  Fee  in  Contingency  may  be  limited  over 
in  Cafe  of  an  Executory  Devife,  yet  a  Contin- 
gency cannot  be  limited  upon  a  Contingency. 
Fentr.  236.  And  this  Point  never  was  carried 
fiuther  than  Pell  and  Brown*s  Cafe. 

The  next  Perfons  who  claim  under  the 
Devife  are  the  Dau^ters  Su/an  and  Sarahy 
and  as  to  them  the  Devife  is  no  more  than 
this :  Sir  fVilliam  Stephens  devifed  to  his  two 

Grandfons 
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Grandfons  in  Fee,  upon  the  Contingency  of 
their  attaining  the  Age  of  Twenty-one ;  after 
that  to  the  firft  and  every  other  Son  of  Afary 
and  the  Heirs  Male  of  their  Bodies,  and  upon 
Failure  of  fuch  Iflue,  then  to  the  Daughters. 
It  is  not  infifted  upon  that  the  Daughters  in 
this  Cafe  are  to  take  by  way  of  Executory 
Devife,  the  Limitation  to  them  being  upon 
Failure  of  Iflue  Male,  and  therefore  if  they 
can  take  at  all,  it  muft  be  by  way  of  Remain- 
der ;  but  that  is  not  poffible,  becaufe  a  Re- 
mainder, as  a  Remainder,  cannot  be  limited 
upon  a  Fee.  Phwd.  2g.  i  Ift^.  18.  a.  Finch 
(177.)  L.  iia.  Phwd.  235.  a.  239.  Cr9.  Jac,  590. 
PeWs  and  Brown's  Cafe.  Pabn,  138.  Dyer 
33.  Serjeant  ff^right  was  I  fuppofe  aware  of 
this  Objection,  and  therefore  contends  that 
the  two  Grandfons  ff^.  and  71  took  an  Eftate- 
tail  only;  but  there  is  no  Colour  for  fuch  a 
Conftruc^ion.  The  Devife  is ''  To  them  and 
**  their  Heirs  for  ever  5"  but  in  Cafe  they  die 
before  they  attain  the  Age  of  Twenty-one 
Years,  faTr. 

If  thefe  Words  do  not  create  a  Fee-fimplc 
Conditional,  it  is  impoffible  any  Words  can. 
Had  the  Limitation  been  to  him  and  his  Heirs 
for  ever,  that  would  have  been  a  Fee-fimple 
abfolute,  and  the  fubfequent  Words,  vi%.  ^^  And 
**  if  hi  die  before  Twentv-one^*  make  it  Con- 
ditional. When  the  Teftator  intends  to  create 
an  Eftate-tail,  he  does  it  by  Words  proper  to 
create  fuch  an  Eftate,  vix.  "  And  for  Default 
**  of  fuch  IJfue  Male^'*  which  limited  the  pre- 
ceding general  Words,  and  ihew  what  Heirs 
he  meant,  vix.  Heirs  of  his  Body.     We  are 

to 
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to  take  the  Devife  itfelf  from  the  Words  of 
the  Will,  which  are  upon  his  dying  before 
Twenty-one,  and  not  upon  his  dying  without 
Heirs  Male  under  twenty-one.  This  plainly 
fhews  the  Teftator*s  Intentions,  that  the  Ef- 
tate  of  his  two  Grandfons  ff^.  and  T.  was  to 
ceafe  at  all  Events  upon  their  Deceafe  before 
Twenty-one.  This  therefore  reduces  the  De- 
vife to  the  Daughters  to  the  firft  Queftion, 
viz.  That,  if  they  have  any  Claim,  it  is  by 
way  of  Remainder,  and  by  Remainder  they 
cannot  take,  becaufe  limited  upon  a  Fee. 
There  is  the  fame  Obje<Slion  to  the  Claim  of 
Richard  the  Remainder-Man  in  Fee,  and  the 
Devife  to  him  is  void  for  the  fame  Reafons. 
The  next  Perfon  who  (lands  upon  the  Will  is 
Sir  Thomas  Stephens  the  Refiduary  Devifee, 
and  all  the  Teftator's  Eftate  muft  go  to  him, 
or  to  the  Heir  at  Law  j  it  is  pretty  clear  the 
Heir  at  Law  can  have  no  Claim,  for  (he  is 
mentioned  feveral  Times  in  the  Will,  and  the 
whole  Eftate  is  devifed  away  from  her.  The 
only  Queftion  therefore  that  remains  is,  whe- 
ther there  are  fufficient  Words  in  the  Devife 
to  carry  the  Eftate  to  the  Refiduary  Devifee. 
yide  Allen  28.  Salk.  239.  2  Ventr.  285.  3 
Mod.  229.  I  Lev*  212.  I  Saund.  180.  I 
Leon,  251.  The  Teftator  having  devifed  all 
his  Eftate  whatfoever  and  wherefoever,  before 
undevifed  to  the  Refiduary  Devifee,  by  thefe 
Words,  which  are  as  general  as  Words  can 
be,  he  becomes  intitled  to  the  Lands  in  Ques- 
tion ;  for  all  the  preceding  Limitations  being 
void,  the  Eftate  in  Queftion  remained  unde- 
vifed. 

u  F. 
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F.  Counfel  for  the  Heir  at  Law.  He 
agreed  with  S.  that  all  the  Limitations  in  this 
Will  were  void,  for  they  muft  take  "EfkSt 
either  as  Remainders,  or  Executory  Devifes. 
As  to  the  iirft,  they  could  not  veft,  becaufe 
limited  after  a  Fee.  i  Rep.  8i.  Popham  34. 
And  fo  it  was  held  in  PelFs  and  Brown's  Cafe. 
(178.)  As  to  the  fecond,  this  Devife  goes  further  than 
any  Cafe,  except  that  of  Majfinghiry  verfus 
Ap^  which  cannot  have  its  full  Weight  in  this 
Cafe,  becaufe  there  the  Determination  of  the 
Judges  went  upon  one  fmgle  Point  only ;  and 
in  all  Cafes  ever  flnce  the  nrft  Introdu&ion  of 
Executory  Devifes,  the  Judges  have  dif- 
couniged  the  Extent  of  them,  becaufe  tending 
to  eftablijQi  Perpetuities.  ParL  Cafes^  the 
Duke  of  Norfolk*s  Cafe.  The  Queftion 
therefore  is  reduced  to  this.  Whether  the 
Refiduary  Legatee,  or  the  Heir  at  Law,  is 
intitled  ?  The  Teftator  by  the  Devife  to  his 
two  Grandfons  W.  and  T.  difpofed  of  his 
whole  Eftate,  and  had  nothing  left  but  a  bare 
Poffibility.  It  cannot  be  Intended  that  the 
Teftator  imagined  that  the  Limitations  over 
to  the  Sons  and  Daughters  of  Mary  were 
void,  or  that  he  intended  that  the  Refiduary 
Devifee  (hould  take  any  of  the  Lands  men- 
tioned in  the  Will,  for  the  Devife  to  him  is 
by  exprefs  Words,  of  all  his  Eftate  not  before 
devifed.  The  Cafe  of  Wright  and  fVall^ 
Michaelmas  1725.  in  Com,  Banc*  comes  up 
pretty  near  to  the  prefent  Queftion:  That 
was  a  Devife  to  Carter  and  his  Heirs,  and  the 
Teftator  afterwards  by  the  fame  Will  devifes 
all  his  Eftate  before  undevifed  over  to  another 

Person ; 
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Perfon ;  Carter  died  in  the  Life-time  of  the 
Teftator;  adjudged  that  the  Eftates  men- 
tioned in  the  Devife  fhould  go  to  the  Heir  of 
the  Teftator,  and  not  to  the  Refiduaiy  De- 
vifee;  and  fo  concluded,  that  fmce  Thomas 
the  Infant  could  not  take  by  way  of  Execu- 
tory Devife,  nor  the  Daughters,  nor  Richard^ 
by  way  of  Remainder,  the  Heir  at  Law  has  a 
good  Title.  Adjournatur  for  a  fecond  Argu- 
ment. 

The  King  againft  Kinafton^  Hil. 
7  Geo.  n.     B.  R. 

jNformation  was  moved  for,  and  a  Rule  to  On  a  Kidtto 
^     ihew  Caufe :  At  the  Day  fre(h  Affidavits  flte^Caufe 
were   produced.  Part  in  Confirmation,   and  r^^^^  ^ 
Part  introductory  of  new  Matter;   and  the  fippUmenial 
Queftion  was,  Whether  the  Affidavits  could  Affida'viu  im- 
be  read  according  to  the  Courfe  of  the  Court,  troducti*ve  of 
it  being  objefted,  that  no  fupplcmental  Affi-  "^^^^^l^ 
davits  could  be  made   but  in  Confirmation  confirmation 
only.  only. 

Cur^ :  Where  Affidavits  are  produced.  Part 
in  Confirmation,  and  Part  introdudory  of  new 
Matter,  it  is  not  a  general  Rule  that  they  fhall 
be  abfolutely  rejeded ;  but  the  Court  will  be 

Kretty  nice   in    diftinguifhing  what   is   new 
fatter,  and  what  is  in  Confirmation  of  the 
old. 

In  Affidavits  upon  which  the  Rule  was        (179.) 
made,  the  Complaint  was,  that  A.  and  B.  and 
feveral  other  perfons,  ^c,  but  no  Perfon  par- 
ticularly charged  \  thefe  Affidavits  were  not 

u  2  produced. 
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produced,  in  order  to  fix  the  Charge  upon 
particular  Perfons. 

The  Affidavits  now  offered  are  intirely  in- 
trodu6live  of  new  Matter  -,  for  the  Charge  in 
the  firft  Affidavits  being  general,  a  general 
Anfwer  would  have  been  fufficient ;  but  this 
is  reducing  it  to  a  particular  Charge,  and 
therefore  makes  a  particular  Anfwer  neceffary. 

The  King  against  the  Commiffioners  of 
Sewers  for  the  County  of  Lincoln. 
Hil.     7  Geo.  II.     B.  R. 

Certiorari  to  pRefentment,  that  the  Houfe  of  J.  S.  ftand- 
nnifrve  Pro-  ^^%  upon  the  River  B.  in  the  County  of 

ceeiiings  of  Lincoln^  was  ruinous,  and  that  the  Water  had 
Commiffwurt  fap'd  the  Foundation,  by  which  the  Lands 
^//''f^'  adjoining  were  in  Danger  of  being  overflowed, 
^fireatedH        ^^^  ^^  become  a  Nufance  to  the  Inhabitants 

thereabouts.     The  Defendant  was  convided, 

and  the  Fine  eftreated  into  the  Exchequer. 

Defendant  mov*d  for  a  Certiorari  to  remove 

all  Proceedings. 

Mr.  J.  obje£ted,  that  the  Fine  being  ef- 

treated,  it  was  now  too  late. 

Cur* :   There  does  not  appear  to  be  any 

feneral  Inconveniency  in  this  Cafe,  neither  in 
'rejudice  of  Navigation,  or  from  the  Danger 
of  an  Inundation  over  the  County,  which  are 
the  principal  Reafons  to  induce  this  Court  not 
to  refufe  a  Certiorari ;  this  is  only  the  Cafe  of 
a  common  Nufance,  and  therefore  proper  to 
remove  it  by  Certiorari -y  it  being  eftreated 
makes  no  Difference. 

Fathers 
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Fathers  veffus  Calcot,  Hil.     7  Geo.  II. 

B.R. 

/Ndebitaius  AJfumpJit  in  Contideration  the  When  an 
PlaintifF  permitted  the  Defendant  to  kill  ^"^'L^^**^? 
Sheep  in  his  Paflage,  he  promifed  to  pay  30  j.  ^. 
per  Ann.  Verdift  for  the  PlaintifF,  and  £rror 
brought.  It  was  obje£ted,  that  this  being  for 
Rent  upon  Leafe,  an  Indebitatus  AJfumpfit 
would  not  lie,  but  a  ^antum  meruit.  Parker 
conf:  It  has  been  held  that  an  Indebitatus 
AJfumpfit  does  not  lie  for  Kent  fecundum  ratam.  (180.) 
4  Mod.  78.  But  where  it  is  upon  an  exprefs 
Promife  for  an  Eafement,  i^c.  Indebitatus  Af- 
fiimpfit  is  the  proper  A£lion.  Hard.  366.  3 
Mod.  240. 

Cur^ :  This  is  not  a  Leafe  which  pafTes  any 
Intereft  or  Property  in  the  Soil,  but  is  grounded 
upon  an  exprefs  Promife  for  an  Eafement,  and 
Indebitatus  AJfumpfit  is  a  proper  A£lion  in  fuch 
Cafes.    Judgment  affirmed. 


Spencer  ver.  Donally,  Hil.     7  Geo.  II. 

B.R. 

A  CTION  againft  John  Donally^  Efq;  and   Variance 
^^     in  the  Bail-piece  named  John  Donally^  bet-ween  the 
Gent,  but  Recognizance  was  taken  by  the  ^^^;^^^^ 
Name  of  John  Donally^  Esq;  and  fo  a  Vari-  ^"     m  pu  . 
ance  from  the  Bail-piece.     Scire  facias  againft 
the   Bail  upon  this   Recognizance,  and   the 
Mafter  entred  a  Protulit  'Recordum.    Kettleby 

mov'd 
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mov'd  to  make  the  Record  agreeable  to  the 
Bail-piece,  and  the  Court  gave  him  leave  to 
do  it,  tho'  it  made  a  Variance  between  the 
Recognizance  and  the  Original  A£lion;  for 
per  Cur^  the  Plaintiff  fliould  have  taken  Ad- 
vantage of  it  before,  for  there  was  no  Bail  to 
the  A£lion,  as  this  Bail-piece  is  taken ;  you 
cannot  enter  a  Recognizance  different  from 
the  Bail-piece,  and  there  being  no  final  Judg^ 
ment  on  the  Nul  tiel  Record,  the  Entry  of  the 
Protulit  Recordum  mufl  be  fet  afide. 


Wells  ver.  Kitchinfon,  Hil.    7  Geo.  II. 

B.R. 

Miftakeinthe  CECOND  Scire  facias  upon  a  Judgment 
Telle /«  O  ^gjfg  pijiiip  Lord  Hardwickey  21  Nwem- 
Scire  facias.  ^^^^  y^  returnable  the  firfl  Day  of  this  Term. 
The  Plaintiff  prayed  to  amend  by  flriking  out 
the  Words  Philip  Lord  Hardwicke^  and  in- 
ferting  the  Words  Sir  Philip  Torky  Knt. 
[Note ;  the  Lord  Chief  Juftice's  Patent  of 
Peerage  was  dated  23  Novemb.  1 733.]  There 
was  cited  Blaciamore^s  Cafe,  8  Rep,  156.  Cro. 
Eliz.  183,  203.  Tho.  Jones  41.  Pafch.  i 
Geo,  2.  Gitely  verfus  Gojien,  Ca,  Sa,  taken 
out  upon  Affirmance  of  a  Judgment  tefled  13 
February^  but  upon  Motion  the  Te/le  was 
amended  and  made  12.  So  Mich,  12  Geo.  i. 
Hughes  verfus  Aharexy  Motion  to  amend  a 
Writ  of  Enquiry  after  executed  ;  this  was  an 
Adion  of  Affumpfit  upon  two  Promifes,  the 
Inquefl  gave  Damages  upon  the  firfl  Promife 

only, 
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only,  and  the  Entry  was  occafione  pnemijfor^^ 

which  Words  were  flruck  out,  and  Entry  was       (^81.) 

occafione  prima  promijjionis*    Cro.  Car.   147. 

2  Buir.  35.    I  Roll.  Abr.  201.   Mod.  Caf.  (i.  e. 

6  Mod.  Rep.)  263, 310.    i  Salk.  52, 49.    Cro. 

Jac.  372.    This  is  a  judicial  Writ,  and  under 

the  Controul  of  the  Court ;  fed  adjournatur^ 

Mr.  S,  defiring  Time  to  look  into  Cafes. 


Desbordes  ver.  Horfey,  Hil.    6  Geo.  II. 

B.R. 

*r\£BT  upon  Bond  conditioned  to  pay  fo  Writ  of  Error 
^^     much  Money  as  was  mentioned  to  be  on  a  Judgment 
due  in  fuch  a  particular  Deed;  after  Judg-  *f^"^^^^ 
ment  the  Defendant  brought  Error,  but  no  Moi^HXu 
Bail  was  entred  according  to  the  Statute  3  ^ac.  no  Super(c- 
I.  r.  8.  deas,  unUfs 

Afterwards  the  Plaintiff  fued  out  a  Ca.  Sa.  ^"^  ^^f^  »»• 
by  Virtue  whereof  he  took  the  Defendant  in 
Execution,  who  now  mov'd  to  be  difcharged, 
having  brought  Error  before  the  Ca,  Sa,  was 
fued  out. 

S.  Counfel  econ,  A  Writ  of  Error  is  no 
Superjedeas  to  a  Judgment  in  Debt  upon  a 
Bond  for  Payment  of  Money  only,  as  in  the 
prefent  Cafe,  except  Bail  be  put  in  ;  and  of 
this  Opinion  was  the  Court,  and  fo  the  Motion 
was  denied. 


Law 
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Law  ver/us  Law,  Hil.     7  Geo.  11. 

B.R. 

Motion  to  |N  Debt  upon  Bond  the  Defendant  pleaded 

S^sXifS  *^'^'^  ^^  ^'^'"-    ^'  ^-  Counfel  movM 

diem  /0  a        ^^  withdraw  this  Plea,  and  plead  the  5  &  6 

Botui^  and        Edw.  6.  c.  i6.  concerning  the  Sale  of  Offices. 

plead  t/te  Stat.       The   Court  inclined   ftrongly  againft  the 

5  &  6  Edw.  6.  Motion,  but  at  laft  he  cited  the  Cafe  of  Meard 

verfus  Philips^  Trin.  5  G^o.  2.  (2  Stra.  906) 

where  the  Defendant  pleaded  Nil  Met  to  a 

Bond,  and  after  Special  Demurrer,  and  Joinder 

in  Demurrer,  the  Court  gave  leave  to  withdraw 

the  Plea,  and  plead  two  Special  Matters  in  Bar; 

and  the  Reafon  upon  which  the  Motion  was 

founded  was,  that  the  Judges  were  gone  out 

of  Town,  it  being  in  Whitfun  Holydays  5  and 

therefore  the  Defendant  was  obliged  to  join  in 

Demurrer. 

This  is  a  ftronger  Cafe  than  the  Cafe  at 
Bar,  being  after  Joinder  in  Demurrer,  and 
here  all  is  in  the  Paper,  and  the  Plaintiff  has 
not  replied.    RuU  tojhew  Caufe. 

(188.)        Crompton  verfus  Deen,  Hil.    7  Geo.  II. 

B.R. 

^P'^'^o    jc      A  CTION  by  Indorfee  of  a  Bill  of  Ex- 
i/fefcS.   ^     change ;  the  Defendant  pleads  t^^^ 
i.for  Relief  qf  tute  2  Geo.  2.  "  Intttuled  an  A£f  for  Reltef  of 
Infol'vent  '*  Infohent  Debtors^**  and  that  he  was  legally 

Debtors^  difcharged  at  the  Seffions. 

The  Plaintiff  replies  he  is  a  Creditor,  and 


had 
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had  no  'Notice  ficundum /ormam  Staf  \  the  obUgidtogive 
Defendant  rejoins  that  he  had  no  Notice  of  ^^^^  *^?P' 
the   Indorfement ;   and  upon  Demurrer  the  cJ^S/jTJmi  **^ 

Sueftion  was,  whether  the  Defendant  was  MUei^icc* 
liged  to  give  Notice. 

Mr.  B.  for  the  PlaintiiF  cited  4  Rep.  82.  b. 
8  Rep.  92.    I  Roll.  Jbr.  469.   D.  p.  i. 

A.  econ.*  cited  Hob.  51.  Holmes  verfus 
Twijl.  Hob.  68.  Richards  verfus  Carvamel. 
Cro.  Car.  571.  Cro.  Jac.  493.  I  Leon.  105. 
SalJt.  457. 

H.  C.  J.  This  Queftion  arifes  upon  a  Con- 
ftrudiion  of  the  Ad  of  Parliament,  and  does 
not  fall  within  the  Rules  of  Law ;  and  there 
is  no  Queftion  but  at  Law  he  who  is  to  take 
Benefit  of  a  Condition,  and  is  privy,  muft  give 
Notice. 

It  appears  evidently,  that  the  Plaintiff  is  a 
Creditor,  and  he  has  replied  Specially  accord- 
ing to  the  Ad,  that  he  is  refiding  within  ten 
Miles,  and  had  no  Notice. 

As  to  the  Defendant's  Notice  of  the  In- 
dorfement, it  is  not  material,  for  he  has  taken 
upon  himfelf  to  be  refponfible  to  the  Indorfee 
at  all  Events ;  and  the  Words  of  the  ASt  of 
Parliament  are  exprefs,  that  hejhallgive  Notice 
to  all  his  Creditors. 

What  is  faid  by  the  Defendant  in  this  Cafe 
might  be  (aid  in  all  other  Cafes;  fuppofe  a 
Creditor  dies,  is  it  fufEcient  for  the  Defendant 
to  fay  he  did  not  know,  or  had  no  Notice, 
who  was  his  Executor  or  Adminiftrator  ? 

Not  neceflfary  to  give  any  Opinion  as  to 
the  Form  of  Pleading,  for  Rejoinder  is  per- 
fe6Uy  immaterial. 

P. 
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P.  J.  The  Defendant  has  made  himfelf 
fponfible  to  the  Drawee  or  Order,  and  there- 
fore 'tis  at  his  own  Peril  to  take  Notice  of  the 
Indorfement ;  he  is  to  have  the  Benefit  of  the 
A£k  of  Parliament,  and  ought  to  comply  with 
the  Terms ;  this  is  ftronger  than  the  Cafe  of 
a  Bond,  and  yet  in  that  Cafe  the  Obligor  is  at 
his  Peril  to  eive  Notice. 

P.  and  Z.  Juftices,  to  the  iame  EfFed. 
Judgment  for  tie  Plaintiff. 

(188.)  Hoare  verjus  Gates,  Hil.  7  Geo.  II. 

B.R. 

Rfjoindeff         T^  JJfumpJit  the  Defendant  pleads  Non  jtf- 
Averring  the     ^    fumpjit  infra  fex   Annas.     The   Plaintiff 
BUlofUmXt'  replies,  that  he  took  out  a  Bill  o(  Middlefex  in 
^thM^^^H^      fuch  a  Term,  and  avers  quod  caufa  ASlionis 
accrevit  infra  fex   Annas    ante  profecutianem 
Billa  pradi£i\     To  this  the  Defendant  re- 
joins, that  the  Bill  of  MiddUfex  ifTued  pafi 
claufum  Terminunij  and  altho*  Bills  ifTuing  out 
in  Vacation  are  entred  as  of  the  laft  Day  of 
the  Term  preceding,  yet  de  fa&a^  and  in  rei 
veritatej   the   Bill   of   Middlefex   ifTued    pa^ 
claufum  Termini^  viz.  on  fuch  a  Day;   and 
concludes,  ^ad  caufa  Aifionis  nan  accrevit^ 
bfc. 

To  this  the  PlaintiflF  demurred,  for  that  an 
Averment  in  thofe  Cafes  was  not  to  be  al- 
lowed, and  cited  Latch  233.  T.  Janes  149. 
I  Lev.  214.  I  Sid.  53,  6o.  i  Rail.  Abr.  897. 
p.  4.  I  Mad.  188.  Cro.  E.  181.  Stiles  150. 
Carth.zy..  Show.  2^'^.  ^ Mad.  i2q,  1  Lev.  %%. 

Carth. 
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Carth.  227.  Hob.  156,  297.  Pa/ch.  5  Geo.  2. 
yones  verfus  Bennet.  AJfumpJit  upon  a  pro- 
miflbiy  Note  by  Indorfee;  the  Defendant 
pleaded  he  was  attached  the  12th  of  February^ 
and  that  the  Note  was  not  indorfed  till  after 
that  Day.  The  PlaintifF  replies,  that  defa£fOy 
and  in  ret  veritate^  the  Attachment  ilTued  the 
25th  of  March  following,  and  that  before  that 
Time  the  Note  was  indorfed;  and  upon 
Demurrer  the  Averment  was  over-ruled. 

So  Pa/ch.  2  Geo.  2.  EJhvick  verfus  Cooke 
(Ld.  Raym.  1557),  upon  Demurrer  Aver- 
ment was  held  naught,  Michaelmas  4  Geo.  2. 
Fuller  verfus  Jojlyn  (i  Barn.  404),  Lady 
Twifden  gave  a  Warrant  of  Attorney  to 
confefs  Judgment,  but  died  in  Eajier  Term, 
before  Judgment  was  entred  on  the  Roll. 
Judgment  was  afterwards  entred  up  in  the 
iame  Term,  and  was  held  good,  becaufe  the 
whole  Term  is  but  one  Day  in  Law,  and  fo 
the  Entry  was  previous  to  her  Death. 

On  the  other  Side  it  was  argued,  that  this 
Relation  was  a  meer  Fi£lion  in  Law,  and 
would  admit  of  an  Averment.  2  Keb.  173, 
198.  3  Keb.  213,  214.  Cro.  Jac.  561.  Cro. 
Car.  264.  I  Roll.  Abr.  258.  p.  4.  That  this 
Fi£kion  was  contrary  to  the  exprefs  Words  of 
an  A61  of  Parliament,  and  therefore  an  Aver- 
ment might  be  made. 

W.  Serjeant,  argued  for  the  Demurrer.  It 
is  admitted  that  by  the  Courfe  of  the  Court, 
and  in  Point  of  Law,  a  Bill  of  MiddUfex  fued 
out  in  Vacation,  is  a  Writ  of  the  preceding 
Term ;  but  the  Objedion  is,  that  this  is  a 
meer  Fi£lion,  and  muft  give  way  to  the  Aver-       (184.) 

ment 
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ment.  How  does  it  appear  to  be  a  Fidion  ? 
It  does  not  appear  upon  the  Record  to  be  a 
Fidion,  and  a  Record  is  of  fo  high  a  Nature, 
and  imports  in  itfelf  fuch  an  abfolute  Truth, 
as  to  admit  of  no  Averment  to  the  contrary. 

1  /if/?.  117.  A.  .268. 

This  Averment  is  deftnidive  of  the  Re^ 
cord,  for  if  it  fliould  be  made  to  iflfue  out  of 
Term,  the  Writ  is  void.  Sali.  700.  Carth, 
70.  The  Averment  therefore  is  contrary  to 
the  Bill  itfelf,  and  (hall  not  be  admitted  as  in 

2  Rep,  4.  Goddart%  Cafe,  he  is  ftopt  to  make 
Averment  againft  what  is  expreft  in  the  Re- 
cord.   Skin.  32.   And  the  Reafon  is,  because 
it  tends  to  6dfiiy  the  Record ;  a  fortiori^  where 
it  tends  to  deftroy  the  Record,  as  in  the  pre- 
fentCafe.   The  Reafon  why  a  Bill  of  Jii^^Z/r- 
j'ex  has  no  ^efte  is,  because  it  is  the  Ad  of 
the  Court,  fedente  Curia^  and  the  whole  Term 
in  Judgment  of  Law  is  but  one  Day,  and  was 
once  thought  fo  confiderable  that  it  could  not 
be  divided.    Telv.  35.   It  is  now  indeed  other- 
wife,  for  the  Plaintiff  may  by  a  fpecial  Memo- 
randum {hew  the  particular  Day  when  the 
Bill  iflued ;  but  this  is  not  repugnant  to  the 
Record,  for  it  is  ftill  a  Bill  of  that  Term. 
And  in  Fuller  and  Joflyn*s  Cafe  it  was  held, 
that  a  Judgment  entered  at  any  Time  in  Term 
is  a  Judgment  of  the  firft  Day  of  that  Term ; 
and  this  Fi<Sbion  is  fo  well  eftablifhed,  it  will 
admit  of  no  Averment  to  the  contrary,   i  Salk, 
401.    y.  Jones  150.    The  Statute  of  Limita- 
tions can  make  no  Difference,  that  h&  has 
been  made  ever  fince  21  Jac.  i.  and  no  one 
Precedent  that  an  Averment  of  this  kind  was 

ever 
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ever  admitted,  &r  quod  infa£to  eft  inujitatum^ 
in  jure  reprobatur.  There  was  a  Cafe  argued 
in  the  Exchequer,  the  Cafe  of  King  verfus 
Manj  which  comes  up  pretty  near  to  the 
Point  in  Queftion.  The  5th  of  O£fober^  7  Geo. 
1.  Baron  Price  granted  his  Fiat  during  the 
Vacation  for  an  Extent,  which  was  had  ac- 
cordingly, tefted  the  laft  Day  of  the  preceding 
Term.  Upon  this  Extent  the  Defendant's 
Goods  were  taken  in  Execution;  the  De- 
fendant craved  Oyer  of  the  Extent,  and  pleaded 
that  the  Fiat  was  obtained  the  5th  of  O£fober^ 
and  that  the  Extent,  defaHo  bf  in  rei  veritate^ 
iffued  on  that  Day;  but  the  Court  was  of 
Opinion  that  the  Tejle  was  binding.  There 
another  Queftion  arofe  indeed  as  to  the  Regu- 
larity of  ifluing  Fiats  in  Vacation  ;  and  upon 
Motion  as  to  that  Point,  the  Court  held  it 
irregular.  But  as  to  the  Tejie^  this  is  a  Cafe 
in  Point,  and  (hews  that  an  Averment  con- 
trary to  the  Record  cannot  be  made. 

D.  con.  This  Averment  makes  no  Incon- 
fiftency,  the  Statute  of  Limitations  has  always 
been  confidered  as  a  beneficial  Law,  and  the 
Words  are,  **That  Procefs  (hall  be  commenced 
*'  and  fued  ;**  which  laft  Words  mean  not  only 
Emanatio  brevis^  but  an  AA  to  be  done  by  the  (185.) 
Party  upon  that  Writ.  It  is  clear,  that  at  the 
Time  of  ifiuing  the  Bill  of  MiddUfex  the  Sta- 
tute was  a  Bar,  it  was  his  own  Fault  he  did 
not  commence  his  Adion  fooner ;  and  he  fliall 
not  come  afterwards,  and  by  a  meer  Fi£tion 
take  Advantage  of  his  own  Laches,  contrary 
to  the  exprefs  Words  of  an  Ad  of  Parliament. 
The  Caufe  of  A£tion  which  the  Plaintiff  had 

was 
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was  barred  by  the  Statute,  and  the  Ifluing  out 
of  the  Bill  of  MiddUfex  afterwards  could  not 
give  him  new  Caufe  of  A£lion  by  Relation. 

If  an  Averment  cannot  be  niade,  becauie 
in  Fi£lion  of  Law  a  Bill  fued  out  in  Vacation 
is  a  Bill  of  the  preceding  Term,  it  is  impoffible 
to  plead  a  Tender,  i  rentr^  28.  Cro.  yac* 
561.  I  Ventr.  36a.  A  Latitat  may  bear 
Tijli  before  the  Caufe  of  A£lion  commenced, 
and  the  Plaintiff  may  aver,  that  in  Fa£l  the 
Latitat  iflued  in  Vacation;  by  the  fame 
Reafon  the  Defendant  may  aver  the  preci/e 
Time  that  in  Fad  the  Bill  of  Middlefex  iflued. 
2  Keb.  173,  175.  3  Keb.  212,  213.  The 
Time  when  a  Latitat  iflued  out  is  traveriable, 
and  may  be  averred.  Cro,  Car,  264.  Roll, 
^br*  538.  The  Averment  does  not  destroy 
the  Record,  it  only  goes  to  the  Time  in  which 
it  iflued,  but  does  not  deny  that  there  was 
fuch  Procefs.  The  Cafe  in  Lutw.  329.  is  not 
like  the  prefent  Cafe,  that  was  concerning  a 
Judicial  Writ,  which  has  a  Tejliy  but  a  Bill  of 
Aftddlifex  has  no  Tefle^  and  the  Averment  is 
to  meer  Matter  of  Fa^  only,  and  Ifl^ue  may 
be  taken  upon  it. 

H.  C.  J.  If  in  point  of  law  fuch  an  Aver- 
ment can  be  made,  it  is  pretty  extraordinary 
this  Cafe  has  not  come  in  Queftion  before. 
In  the  Cafe  of  Original  Writs  out  of  Chancery, 
the  Tejle  is  often  preceding  the  Time  that  in 
Fad  they  are  fued  out  upon,  and  fo  are 
allow'd  by  Courfe  of  the  Court.  There  is  no 
great  Difference  between  an  Original  and  a 
Bill  of  Middlefex^  in  Point  of  Law ;  the  Ori- 
ginal has  a  Tejie^  and  the  particular  Day  on 

which 
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which  it  ifiues  appears ;  and  fo  it  is  in  Fad  in 
the  Cafe  of  a  BiU  of  MiddUfex^  for  the  Term 
in  which  it  iffues  appears^  and  in  Judgment  of 
Law  the  whole  Term  is  but  one  Day ;  this 
Fidion  does  not  fupport  a  Wrong,  but  rather 

foes  in  aid  of  the  Party  to  recover  his  juft 
)ebt.  Confider  the  Cafe  of  a  Judgment,  the 
Fiction  in  Law  was  in  that  Cafe  fo  ftrong 
even  in  Cafe  of  Purchafers  bona  fide ^  that  there 
was  forced  to  be  an  A&  of  Parliament  to 
reftrain  it.  There  can  be  no  great  Incon- 
veniency  if  the  Averment  in  the  present  Cafe 
be  difallowed,  the  moft  it  can  extend  to  is  the 
Statute  of  Limitations,  which  in  this  Cafe  is 
only  for  a  Vacation,  and  that  feems  a  lefs  In* 
convenience  than  to  overturn  a  fettled  Rule  of 
Law. 

P.  J.  He  cited  Maynard  134.  3  Keh.  213.  (186.) 
Chancy  and  Rutter.  If  Averments  cannot  be 
made,  it  will  introduce  many  Inconveniences  ; 
as  in  Cafe  of  a  Tender,  where  a  Man  is  juflly 
indebted,  and  tenders  the  Money  at  the  Day, 
and  the  Party  refufes  ;  can  he  afterwards  have 
his  A  Aion,  and  by  a  Fiction  in  Law  avoid  the 
Tender  ?  Where  indeed  an  A£lion  is  brought 
againft  an  Officer,  he  shall  take  Benefit  of  the 
Fiction,  but  that  is  to  avoid  a  Wrong. 

P.  J.  A  Bill  of  Middle/ex  cannot  iflfue  but 
in  Term,  and  therefore  when  it  is  taken  out 
in  Vacation,  it  muft  of  Neceffity  have  Rela- 
tion to  the  preceding  Term,  or  it  is  void  ; 
and  this  in  EiFed  is  the  Substance  of  the 
Averment,  for  if  the  Averment  ftands,  it 
deftroys  the  Writ. 

L,  J.  In  Raym.  T.  161.  Bilton  verfus  John-* 
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/on^  which  was  an  A£Uon  of  falfe  Imprifonment, 
the  (ame  ObjeAions  were  made  as  in  this  Cafe ; 
but  it  was  held,  that  altho'  the  Te/te  of  the 
Writ  was  upon  record,  and  the  Plaintiff  can- 
not aver  againft  it,  yet  there  would  be  great 
Inconveniences  if  the  Plaintiff  cannot  fet  forth 
the  very  Time  of  the  Purchafe  of  the  Writ, 
and  the  Relation  of  the  Te^i  is  only  to  prevent 
Fraud,  and  not  juflify  a  Tort.  This  comes 
up  to  the  prefent  Queftion,  where  the  De- 
fendant's Defence  arifes  from  the  Statute  of 
Limitations,  whether  we  are  to  fufFer  the 
Statute  to  be  eluded  by  fupporting  this  Fidion  ; 
and  if  the  A&  of  Parliament  is  confidered,  the 
Senfe  of  it  feems  to  be  not  where  a  Man  fues 
out  Procefs  only,  which  is  the  Precept  of  the 
Court,  but  where  he  fues  it  with  Eff^A*  Adr- 
journatur  to  be  fpoke  to  again.  Fide  4  Rep. 
71.  a,  b,  Hynde*s  .Cafe.  2  Salt,  650.  Lazier 
verfus  Dyer» 


Storey  ver.  Gardner,  Hil.  7  Geo.  II. 

B.  R. 

FerMa finding  'T^Refpafs  for  entring  and  carrying  away  his 
only  Part  of  1  Cattle  j  the  Defendant,  as  to  Part  of 
the  Iffue,  ^|j^  Cattle,  pleads  Not  guilty  ;  and  as  to  break- 

ing and  entring  his  Clofe,  and  carrying  away 
the  Reft  of  the  Cattle,  he  juftifies  for  Diftrefs 
of  Rent  in  Arrear.  The  Plaintiff  replies,  de  in- 
juria fua  propria^  and  Verdift  for  the  Plaintiff. 
Taylor  mov*d  in  Arreft  of  Judgment,  that 
tht  Vcrdift  was  imperfedl,  for  here  are  two 
IfTues,  and  the  Jury  have  only  found,  that  the 

Defendant 
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Defendant  did  of  his  own  Wrong  enter  and 
carry  away  the  Cattle  mentioned  in  the  Jufti- 
fication  inter  alia  Averia^  but  as  to  Part  of  the 
Cattle  mentioned  in  the  Plea  of  Not  guilty, 
there  is  no  Finding  at  all  as  to  that. 

Parker  econ.  If  the  Jury  have  given  lefs  (1B7.) 
Damages  than  they  ought,  it  is  to  the  Detri- 
ment of  the  Plaintiff,  and  the  Defendant  can- 
not take  Advantage  in  Arreft  of  Judgment  of 
a  Verdi£l  that  is  apparently  for  his  Benefit ; 
the  Jury  have  found  that  he  entred  de  injuria 
fua  propria^  and  drove  away  the  Cattle  inter 
alia  averiaj  which  is  fufficient  after  Verdid. 

Cur^:  A  Verdi£t  may  cure  an  infufficient 
Declaration,  but  it  cannot  help  itfelf;  the 
Objedion  is  very  material,  for  the  Verdi£t 
does  not  determine  the  Matter  put  in  Iffue 
between  the  Parties  :  Suppofe  a  new  A£lion 
to  be  brought  for  the  Cattle  mentioned  in  the 
Plea  of  Not  guilty,  what  can  the  Defendant 
plead  ?  He  cannot  plead  this  Judgment  in 
Bar,  for  there  is  no  Finding  upon  the  Not 
guilty  ;  neither  is  there  any  A£lion  depending. 
And  H.  C.  J.  iaid,  it  was  fuch  a  Verdi£l  that 
the  Court  ought  not  to  give  Judgment  upon 
it.  The  Plaintiff  defired  further  Time  to 
fearch  into  it,  for  the  Record  may  be  amended 
here,  and  the  Verdid  below }  and  ^c  ad- 
journatur. 


The 
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The  King  ver/us  Theedham,  Hil. 
7  Geo.  II.  B.R. 

CoflsagainJI  TNformation  for  an  Afiault,  and  the  Parties 
the  Profioitor  1  ^t  Iffue ;  but  the  Profecutor  did  not  proceed 
^L^*uJrZ\^4  to  Trial  within  three  Years,  beine  the  Time 

mattOH  Tor  not  /••ii*  *r>  r    n      ^  ^  «r 

going  to  Trial  preicribed  bv  Act  of  rarliament.  K,  now 
in  tArei  Tears,  moved  for  Cofts  againft  the  Profecutor,  but 

not  having  an  Affidavit  to  veriiy  the  Fad,  the 

Motion  was  denied. 


Devenifti  ver.  Barton,  Hil.  7  Geo.  II. 

B.R. 

-.  .   . .  D     Serjeant,  mov'd  for  double  Cofts  upon 

Jufiiceof^  Statute  7  "Jac.  I.     This  was  an  A6tion 

Peace  todoubU  againft  a  Juftice  of  Peace  for  taking  away  the 
Cofts  on  an        Plaintiff's  Gun. 

Aaion  brought  xhe  Plaintiff  difcontinued,  and  there  was 
Zghttoh!" ''  ^  Affidavit  produced,  that  the  Defendant 
fuggefted  on  was  a  Juftice  of  Peace. 
Recordjhat  he  Cur*:  There  ought  to  be  a  Suggeftion  of 
'was  a  Juftice  this  Matter  on  the  Roll ;  and  per  Lee^  it  was 
of  Peace,  ^^  determined  in  the  Cafe  of   Cooper  verfus 

Cathurally  which  was  upon  a   Nonfuit.      It 
was    then    pray'd    that   the   Roll  might   be 
brought    into    Court,    and     the     Suggeftion 
entered. 
(188.)  H.  oppofed  the  Motion,  becaufe  it  did  not 

appear  by  the  Affidavit,  that  he  a£bed  in  the 
Affair  in  Capacity  of  Juftice  of  Peace. 

Cur^ 
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Cur\'  Shew  Caufe  why  the  Defendant  fhould 
not  have  Leave  to  enter  the  Suggeftlon  upon 
the  Roll,  and  have  double  Cofts ;  and  there 
was  cited  the  Cafe  of  the  King  ver.  Colan. 
Ind lament  for  exercifing  the  Trade,  istc,  and 
not  having  fcrved  feven  Years  Apprenticefhip. 
The  Defendant  pleaded  Not  guilty,  and  gave 
in  Evidence  that  he  was  a  Soldier,  and  having 
ferved  fo  many  Years  as  the  A£l  of  Parliament 
required  in  thofe  Cafes,  he  was  intitled,  by 
Virtue  thereof,  to  exercife  any  Trade  without 
Service ;  and  was  al(b  intitled  by  the  fame  A&. 
to  double  Cofts,  but  neeledled  at  the  Trial  to 
get  the  Judge's  Certificate :  He  afterwards 
came  and  applied  to  this  Court,  and  had  a 
Rule  to  fuggeft  this  Matter  upon  the  Roll, 
and  then  had  double  Cofts  allowed  him.  Trin. 
3  Geo,  I.  King  verfus  Colan. 


Cumber  verfus  Hill,  Hi).  7  Geo.  II. 

B.R. 

tN  £je£lment  the  Jury  found  a  Special  Astocrofs 
*  Verdid  to  this  Effea  :  ^^ Richard  Holden  Remainders. 
^^  the  Grandfather  died  feifed  of  feveral  Lands, 
*'  Tenements,  ^c,  in  Fee,  having  by  Will  de- 
^'  vifed  the  fame  to  his  Grandfon  Richard 
^^  Holden^  and  Elizabeth  his  Grandaughter,  to 
^^  be  equally  divided  amongft  them,  and  to  the 
^'  Heirs  of  their  refpeftive  Bodies ;  and  for 
''  Default  of  fuch  Iflue,  the  Remainder  to  his 
^'  Grandaughter  Anne  Holden  in  Fee.''  Anne 
marries  John  Jerfey^  and  afterwards  Elizabeth 
dies  without  Iflue  of  her  Body.     The  Quef- 

X  2  tion 
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tion  was,  whether  Richard  Holden  and  EStui- 
hiih  took  an  Eftate  in  common,  with  crofs 
Remainders  to  the  Heirs  of  their  Bodies ;  for 
then  the  Eftate  could  not  veft  in  Anne^  but 
upon  Failure  of  I  flue  of  both  their  Bodies. 
Or  whether  this  was  an  Eftate  in  common, 
with  Remainder  to  the  Heirs  of  their  Bodies 

fenerally ,  for  in  that  Cafe  one  Moiety  of  the 
Iftate  would  veft  in  Anm^  who  had  the  Re-* 
mainder  in  Fee  immediately  upon  the  Death 
of  either  of  them  without  Iflue. 

jB.  Serjeant  argued,  that  this  was  not  an 
Eftate  in  common,  but  in  Special  Tail,  by 
reafon  of  the  Poffibility  that  R.  and  E.  might 
have  IflTue  between  them :  For  if  Lands  are 
given  to  a  Man  that  has  a  Wife,  and  to  a 
Woman  that  has  a  Husband,  and  the  Heirs  of 
(180.)  their  two  Bodies,  they  have  prefently  an 
Eftate-Tail,  for  the  Poffibility  that  they  may 
many,  i  Inft.  20.  b,  25.  h.  But  admitting  in 
this  Cafe  that  they  are  Tenants  in  Common 
only,  yet  they  are  Tenants  in  Common,  with 
crofs  Remainders  to  the  IflTue  of  their  Bodies ; 
for  the  Words  are,  *'  That  in  Default  of  fuch 
^^  IflTue  the  Eftate  ihall  remain  over ;  '*  and 
there  can  be  no  Failure  of  IflTue  fo  long  as 
either  of  them  has  Iflue  of  his  Body.  And  it 
was  exprefly  adjudged  in  the  Cafe  of  Holmes 
verfus  MeyneL  Raym.  T.  452.  S.  C.  T.  yones 
172.  S.  C.  Skinner  17.  S.  C.  And  there  is 
no  DiflFerence  between  this  and  the  prefent 
Cafe,  except  In  this  Cafe  the  Words  {equally 
to  be  divided)  precede  the  Word  [Heirs]  and 
in  that  Cafe  they  are  fubfequent.  There  is 
alfo  a  Cafe  in  4  Leon.  14.  c,  51.  directly  in 

Point. 
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Point.  Ude  this  Cafe  cited  Raym,  T.  454.  in 
the  Cafe  of  Holmes  verfus  MeyneL  There  are 
two  Cafes  in  the  Books  which  feem  to  impugn 
this  Refolution,  one  in  Cro,  Jac.  655.  Gilbert 
verfus  Witty^  the  other  in  2  Roll,  Jhr.  416. 
T.  p.  3.  But  the  first  of  thefe  Cafes  is  an- 
fwered  in  the  Cafe  of  Holmes  verfus  Afeynely 
and  the  other  in  Roll.  Abr.  is  exprefly  denied 
to  be  Law.     Fide  Raym.  T.  455. 

D.  Serjeant,  econ,  Inhere  is  no  Cafe  cited 
in  Point  to  prove  this  a  crofs  Remainder: 
The  Cafe  of  Holmes  verfus  Meynel  widely 
differs ;  for  the  Devife  there  is  of  **  All  the 
^^Teflator*s  Lands  to  his  two  Daughters, 
(« (sfr.''  and  if  they  happen  to  die  without  IfTue, 
then  he  devifes  all  his  faid  Lands,  ^c.  And 
the  Reafon  of  the  Judgment  in  that  Cafe  is, 
becaufe  the  Devife  over  was  of  (^Zf)  his 
Lands ;  and  in  Cafe  {they)  die  without  IfFue, 
I.  e,  both  of  his  Daughters,  fo  likewife  the 
Devife  over  in  that  Cafe  was  to  a  Stranger, 
but  here  it  is  to  one  in  equali  jure  with  the 
firfl  Devifees.  As  to  the  Cafe  in  Leon,  the 
Devife  was  to  his  Sons  in  Tail,  and  in  Cafe 
they  died  without  IfTue,  that  then  the  {whole) 
Land  fhould  remain  to  a  Stranger  in  Fee ; 
here  the  Remainder  was  to  a  Stranger  alfo,  and 
the  Word  {whole)  (hew,  that  all  his  Eflate 
fhould  pafs  together,  and  not  by  Parts  and  in 
Moieties ;  and  the  whole  Land  could  not  pafs 
till  all  the  Sons  were  dead  without  IfTue.  As 
to  the  other  Objedion,  that  this  is  an  Eflate 
in  Special  Tail,  becaufe  there  is  a  Poffibility  of 
their  having  IfTue  between  them,  the  fuppo- 
fition  is  not  only  abfurd  in  itfelf,  but  likewife 

is 


3 1  o    Cajes  in  B.  R.  &c.  7  Geo.  II. 

is  too  diftant  and  remote  a  poi&bility  for  the 
Law  to  exped. 

H.  C.  J.  The  Conftru<^ion  of  crofs  Re- 
mainders has  been  extended  of  late  Years, 
and  the  Diftinctions  upon  which  they  have 
been  determined  are  pretty  nice.  There  is 
no  Doubt  but  if  this  Cafe  cannot  be  diftin- 
gui(hed  from  the  Cafe  of  Hobnes  verfus  Meynel^ 
but  that  Cafe  will  govern  the  prefent  Quef- 
tion ;  for  it  was  determined  upon  great 
(190.)  Authority  and  mature  Condderation.  The 
prefent  Cafe  is  a  Devife  to  Richard  and 
Elizabeth^  and  the  Heirs  of  their  refpec- 
tive  Bodies,  which  gives  them  an  Eftate 
in  common  in  Tail  general;  and  the  rather 
by  Reafon  of  the  Word  {refpeSfive)  for 
it  is  now  the  fame  as  if  the  Devife  had 
been  of  one  Moiety  to  his  Grandfon  Richard 
and  the  Heirs  of  his  Body,  and  of  the  other 
Moiety  to  his  Grandaughter  Elizabeth  and 
the  Heirs  of  her  Body :  And  then  follows, 
"  And  for  Default  of  fuch  Iflue,  /.  e.  upon 
**  Failure  of  Iflue  of  either  of  them,  the  Re- 
*'  mainder  over.*'  In  the  Cafe  of  Holmes 
verfus  Weynel^  the  Teftator*s  Intentions  ap- 
pear to  be  clearly,  that  the  Remainder-Man 
fhould  not  take,  but  upon  Failure  of  Ifiue  by 
both  his  Daughters,  for  the  Words,  *'  And  in 
*'  Cafe  they,"  1.  e>  both  his  Daughters,  fhould 
die  without  Iflue,  that  then  {alt)  his  Lands 
(hould  remain  over,  fo  that  by  exprcfs  Words 
the  Remainder  was  not  to  veft  but  upon 
Failure  of  Iflue  by  both  the  Daughters,  and 
in  that  Cafe  all  his  Lands  were  to  remain 
over.     In  all  Cafes  where  the  Devife  is  to 

two 
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two  and  the  Heirs  of  their  refpe£tive  Bodies, 
thefe  Words  create  immediate  Remainders ; 
and  the  Words  following,  viz.  "  And  in  De- 
*'  feult  of  fuch  Iflue  ; "  thefe  Words  can  make 
no  Alteration,  nor  is  there  any  Cafe  where 
they  have  been  conftrued  to  create  crofs 
Remainders.  Sed  adjoumatur  to  be  fpoke  to 
again. 


The  King  against  Hooper,  Hil. 
7  Geo.  IL  B.  R. 

'npHE  Defendant,  being  a  Captain  of  a  Ship,  Information 
*      carried  fVills  a  Sailor  into  Newfoundland^  fir  AffauU 
which  Country  is  Part  of  his  Majefty's  Domi-  ^^/?^^*; 
nions ;  and  there,  by  the  Affiftance  of  some  foundlan/^ 
Spaniards^  imprifoned  and  laid  him  in  Irons,  iienied^  being 
and  likewife  treated  him  in  a  moft  barbarous  Loco/. 
Manner. 

Mr.  i/.  upon  thefe  Circumftances  mov'd 
for  an  Information  againft  the  Defendant. 

H.  C.  J.  Where  would  you  try  this  Infor- 
mation ?  all  Criminal  Profecutions  are  Local ; 
you  may  bring  your  Adtion,  but  cannot  try 
this  by  way  of  Information.  There  is  an  A<^ 
of  Parliament  made  in  King  fFilliam*s  Reign, 
which  gives  an  Information  againft  Governors 
for  Miidemeanors  in  foreign  Plantations ;  but 
this  Cafe  is  not  within  that  Statute.  Motion 
denied  per  Cur\ 


Hooker 
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(101.)         Hooker  ver.  Hooker,  Hil.  7  Geo.  IL 

B.  R. 

Dower.  'T^HIS  Cafe  was  fcnt  out  of  the  Chancery 

-*•      for  the  Opinion  of  the  Judges  of  this 
Court,  and  was  in  EfFed  to  this  Purpofe. 

y,  B.  by  Leafe  and  Releafe  conveyed  certain 
Lands  toTruftees  in  Fee,  to  theUfeoftheTruf- 
tees  and  their  Heirs  during  the  Life  of  William 
Hooker^  Sen,  Remainder  to  IViUiam  Hooker 
the  Younger  for  Life,  Remainder  to  his  firft 
and  every  other  Son  in  Tail  Male,  Remainder 
to  his  Daughters  in  Tail,  Remainder  to  the 
right  Heirs  of  IViUiam  Hooker^  Sen,  Upon 
the  Death  of  William  Hooker  the  Elder,  Wil- 
liam Hooker  the  Younger  enters,  and  marries 
the  Plaintiff,  but  died  without  Iflue;  the 
Queftion  was,  whether  his  Widow  the  Plain- 
tiff was  intitled  to  Dower?  The  Contingent 
Remainders  were  arifing,  and  both  the  Eftate 
for  Life  and  Remainder  in  Fee  vefted  in  him 
at  the  Time  of  his  Death. 

B,  Serjeant  for  the  Plaintiff:  Upon  the 
Death  of  W.  H.  Sen.  the  Fee-fimple  de- 
fcended  to  W,  the  Younger  his  Son  and  Heir, 
but  whether  the  Fee  comes  to  him  by  Defcent, 
or  by  way  of  Remainder,  is  not  material ;  for 
both  Eilates  being  vefted  and  united  in  him  at 
the  fame  Time,  was  a  Merger  of  the  .Eftate 
for  Life,  and  he  died  feifed  of  the  Fee-fimple. 
Admitted  that  where  an  Eftate  for  Life,  with 
Remainder  in  Fee,  are  limited  by  one  and  the 
fame  Conveyance,  and  both  confolidated,  yet 

they 
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they  may  open  again  to  let  in  Contingent  Re-* 
mainders,  as  in  Lewis  Bowleses  Cafe,  1 1  Rep. 
80.  But  this  Matter  is  out  of  the  Deed,  for 
the  Fee  did  not  come  to  tViUiam  Hooker  the 
Younger  intirely  by  the  Deed,  but  by  the 
Death  of  fFilliam  the  Elder,  he  happenmg  to 
be  his  Heir.  The  Limitation  to  the  firft  and 
every  other  Son  of  WtlUam  the  Younger  was 
a  Remainder  in  Contingenqr,  and  he  having 
no  Iflue  at  the  Death  of  frilliam  the  Elder, 
that  Contingency  was  deftroyed,  and  could 
never  veft  anerwards,  but  he  became  feifed  of 
an  abfolute  Eftate  in  Fee ;  but  admitting  the 
Contingency  to  fubfift,  yet  as  it  never  came 
in  ejfe  during  the  Life  of  JViUiam  the  Younger, 
he  died  feifed  in  Fee,  and  fo  his  Feme  became 
intitled  to  Dower.  Eftates  in  Dower  are 
much  favoured  in  Law,  and  a  Feme  {hall  be 
indowed  of  a  bafe  Fee,  as  in  Seymor^s  Cafe, 
10  Rep.  05.  So  if  a  DifTeifor  die  feifed,  his 
Widow  mall  have  Dower  fo  long  as  the  Dif- 
feifin  continues.  But  he  infifled  upon  the 
firft  Point,  that  the  Fee  coming  to  William 
the  Younger  by  the  Death  of  WilUam  Hooker  (102.) 
the  Elder,  the  Contingent  Remainders  were 
deftroyed,  and  reKed  upon  the  Cafe  of  Kent 
verfus  HarpooL  i  Vent.  306.  T.Jones  76. 
S.  C.  3  Keh.  380.  The  Father  Tenant  for 
Life,  Remainder  to  the  Son  for  Life,  Remain- 
der to  the  firft  Son  of  that  Son,  (who  was  not 
born)  Remainder  to  the  Heirs  of  the  Body  of 
the  Father;  the  Father  died  before  the  firft 
Son  was  born ;  and  held  the  Defcent  of  the 
Intail  to  the  Son  had  deftroyed  the  Contingent 
Remainders. 

F. 
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jF.  econ.  The  Question  is,  whether  WilUam 
Hooker  the  Younger  was  feifed  of  fuch  an 
abfolute  Eftate  at  all  Events  as  will  intitle  the 
Feme  to  Dower  ?  Here  is  no  Eftate  limited 
to  Wtlliam  Hooker^  Sen.  but  the  Remainder  is 
to  his  Heirs,  fo  that  when  his  Heir  takes,  he 
muft  take  by  way  of  Purchafe.  fVilliam  the 
Younger  does  not  claim  the  Fee  by  Defcent, 
but  by  Virtue  of  the  Conveyance ;  and  if  it 
fhould  be  look'd  upon  as  a  Merger,  it  is  de- 
feating the  Intent  of  the  Donor;  and  this 
Diftin£lion  is  made  in  fVifcofs  Cafe,  2  Rep. 
61.  When  an  Eftate  for  Life,  and  the  Fee- 
fimple  is  limited  by  the  fame  Conveyance, 
both  Eftates  may  ftand  together ;  but  when 
the  Fee  defcends,  or  comes  by  Purchafe,  in 
either  of  thefe  Cafes  the  Eftate  for  Life  is 
merged.  This  may  be  compared  to  the  Cafe 
of  Plunket  and  Holmes^  Raym.  T.  28.  which  was 
a  Devife  to  Thomas  for  Life,  with  a  Remain- 
der to  him  in  Fee  upon  a  Contingency,  which 
likewife  defcended  to^him  by  the  Death  of  the 
Devifor ;  and  yet  it  was  faid,  that  this  (hould 
not  confound  the  Eftate  for  Life ;  which  fliews 
clearly,  that  altho'  the  Eftates  are  in  fome  fort 
coniblidated  until  the  Contingency  happen, 
yet  they  are  not  confolidated  to  all  Manner  of 
Purpofes,  and  therefore  the  Feme  not  intitled 
to  Dower.  This  is  to  be  coniidered  as  two 
diftind  Eftates  vefted  in  William  Hooker  at 
the  fame  Time  ;  for  if  a  Son  be  bom  during 
his  Life,  or  after  his  Death,  the  Feme  could 
not  have  Dower.  If  fuch  a  Conftru£lion,  as 
is  contended  for,  fhould  prevail,  it  would 
introduce  great  Confufion ;    for  fuppofe   the 

Huft}and 
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Hufband  dies,  and  his  Wife  brings  a  Writ  of 
Dower  and  recovers,  afterwards  a  Son  is  born, 
her  Eftate  in  Dower  muft  be  defeated.  The 
C^k  of  Boothby  verfus  Vernon^  Pafch.  11  Geo.  i. 
(9  Mod.  147)  is  in  Point,  and  notwithftanding 
the  Feme  was  feifed  in  Fee  all  the  Time  of  her 
Marriage,  yet  becaufe  there  was  an  intermediate 
Eftate  which  took  EfFed  during  her  Life,  it  was 
held,  the  Huiband  was  not  intitled  as  Tenant 
by  the  Curtefy.  i  BaU.  Ahr.  676.  F.  i.  B. 
feifed  in  Fee  of  a  defeazable  Eftate,  takes 
Feme  and  dies,  afterwards  the  Eftate  is  de- 
feated, his  Wife  fliall  not  be  endowed.  So  I 
RolL  Ahr,  677.  h.  Leflee  for  Life,  Rever- 
fion  to  the  Hufl)and  in  Fee,  LefTee  lets  the 
Land  to  the  Hufband  for  Life  of  the  Hufband,  (198.) 
afterwards  the  Hufband  dies,  then  the  LeiTee 
dies  \  the  Feme  fhall  not  be  endowed,  becaufe 
there  was  a  Poffibility  of  Reverfion  during  the 
Coverture  as  to  the  Freehold ;  fo  in  the  pre- 
fent  Cafe  there  is  a  Poffibility  that  the  Con- 
tingency may  happen  during  the  particular 
Eftate,  and  therefore  the  Feme  fhaJl  not  be 
endowed,  i  Inft.  40.  The  Wife  fhall  not 
be  endowed  but  where  the  IfTue  by  Poffibility 
might  inherit;  but  here  the  liFue  could  not 
inherit,  but  muft  take  by  Purchafe ;  Ergo  the 
Feme  fhall  not  be  endowed. 

//.  C.  J.  The  Queftion  depends  upon  two 
Points,  whether  by  the  Death  of  W.  H.  the 
Elder,  W.  the  Younger  having  then  no  Son, 
the  Contingent  Remainder  was  not  deftroyed ; 
fo  that  fvilliam  the  Younger  was  feifed  in 
Fee  at  all  Events.  And  in  the  next  Place 
fuppofc  the  Contingencies  to  fubfift,  whether 

the 
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the  Poffibility  that  they  might  happen,  (but  in 
EffeA  never  did  fo,)  will  defeat  the  Wife  of 
her  Dower.  As  to  the  firft,  it  feems  to  me 
that  the  Contingencies  are  deftroy'd;  where 
indeed  an  Eftate  is  limited  to  A.  for  Life, 
Remainder  to  his  firft  and  every  other  Son, 
&r.  Remainder  to  A.  in  Fee  ;  in  that  Cafe  the 
Eftate  is  to  fome  Purpofes  confolidated,  but 
not  fo  as  to  deftroy  the  Contingent  Remain- 
ders, for  j/.  claims  both  Eftates  by  the  fame 
Conveyance.  But  there  is  no  Cafe  where 
the  Fee  comes  prior  to  the  Conveyance,  that 
the  Contingencies  are  not  deftroyed,  as  in  the 
Cafe  of  Kent  verfus  HarpooL  00  in  2  5 a«»- 
ders  380.  Purefoy  verfus  Rogers,  2  Lev,  39. 
S.  C.  Feme  Tenant  for  Life,  Remainder  to 
her  firft  Son,  flie  takes  a  Huft>and,  and  before 
the  Birth  of  the  Son,  he  in  Remainder  in  Fee 
conveys  the  Inheritance  to  Baron  and  Feme, 
then  me  has  a  Son  and  dies ;  the  Son  cannot 
take ;  for  not  being  in  ejfe  when  the  particular 
Eftate  was  deftroyed,  the  Contingency  can 
never  arife  afterwards.  This  is  a  middle  Cafe, 
for  the  Fee  neither  came  by  Difcent,  nor  yet 
intirely  by  Purchafe ;  for  tho'  W.  H.  the 
Younger  claims .  the  Fee  by  Virtue  of  the 
Deed,  yet  it  is  by  Matter  meerly  intrinfical,  he 
happening  to  be  Heir  to  W,  H.  the  Elder, 
and  fo  falls  with  the  Reafon  of  IVifcofs  Cafe, 
and  the  other  Cafes  which  have  been  cited  in 
Support  of  this  Matter.  But  fuppofe  the 
Eftate  for  Life  not  to  be  abfolutely  merged, 
but  that  there  ftill  remained  an  Hiatus  to  let 
in  the  Contingencies,  as  in  Lewis  Bowles*s 
Cafe,  it  is  to  be  conddered  whether  this  poffi- 
bility 
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bility  will  hinder  the  Wife's  Title  of  Dower 

when  the  Contingency  never  happens.  What 

do  the  Books  fay  ?  that  the  Eftates  are  con- 

folidated,  and  that  the  Hufband  and  Wife  in 

fuch  Cafe  are  Tenants  in  Special  Tail.     Cbr- 

Jafs  Cafe  in  Cro.  Eliz*  316.  is  the  only  Cafe 

which  contradicts  thefe  Refolutions :  And  in 

the  Cafe  of  Pure/oy  verfus  Rogers^  this  Cafe        (l^^O 

was  denied  by  Holt  to  be  Law ;  and  H.  C.  J. 

faid  he  had  feen  a  Manufcript  Note  of  that 

Cafe  and  there  it  was  faid,  that  Bridgman^ 

C.  J.  denied  Cordat%  Cafe  likewife.     3  Lev. 

437.   Duncomb  verfus  Duncomhj  in  that  Cafe 

a  ^are  is  added   by  the  Reporter,  but  it 

feems  to  be  good  Law,  becaufe  there  was  an 

intermediate  £ftate  limited   to  y,   S.  which 

hinders  the  Eftates  from  joining  ?     There  is 

another  Cafe  to  this  Purpofe,  15  Ed,  3.  4  (^  5. 

And  fo  concluded  upon  the  whole,  that  ff^,  H. 

the  Elder  dying  before  the  Birth  of  a  Son,  the 

Contingency  was  deftroyed ;  and  in  the  next 

Place,  if  the  Contingencv  was  not  deftroved, 

yet  it  never  happening,  the  Feme  was  intitled 

to  Dower.     The  Cafe  of  Boothby  verfus  Vernon 

does  not  in  the  leaft  impeach  this  Refolution ; 

for  in  that  Cafe  Anne  was  only  Tenant  for 

Life,  no  Eftate  of  Inheritance  in  her  either 

abfolute  or  liable  to  be  devefted. 

P.  P.  and  L.  Juftices,  of  the  fame  Opinion. 


Kent 


Denver 
ror 
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Kent  ver.  Kent  &  al.  Hil.  7  Geo.  II. 

B.R. 

jner,    Er-   TN  Dower,  unde  nihil  habet^  in  Ireland,  the 
brought       1     Plaintiff  had  Judgment  to  recover  a  third 

^Mn  %'-  ^^^  ^^^^^  ^*"^'  ^^'  ^"^  Damages,  to  the  Time 
nant.andthe  of  Judgment.  May ^ont  of  the  Defendants, 
Heir  of  the  dies,  and  his  heir  and  the  Surviving  Tenant 
other  Tenant,  brought  Error  in  B.  R.  there,  where  Judg- 
Tn^A^mfce  "*^"^  ^^  affirmed,  and  Cofts  and  Damages 
^ought'^totT^  ^^^  ^^  mean  Seifm  given  againft  Kent  only, 
given  againfi  whereupon  Kent  and  May^s  Heir  brought 
the  Surviving  Error  in  this  Court;  and  the  Queftion  was, 
Tenant  onlf.  whether  the  Judgment  for  Cofts  againft  Kent 
only  was  not  erroneous. 

C.  Serjeant,  for  the  Plaintiff  in  Error  argued, 
that  Damages  to  be  recovered  in  Dower,  by 
the  Statute  of  Merton^  are  not  a  Tempore 
Mortis  until  Livery  of  Seifm,  but  from  the 
Time  of  Purchafing  the  Writ  ufque  diem  7«- 
dicii^  I  Roll.  Abr.  760.  B.  Carth.  133.  But 
the  Statute  does  not  extend  to  Ireland,  i  Sid. 
357.  The  Judgment  therefore  in  the  prefent 
Cafe  muft  be  founded  upon  16  CsT  17  Car,  2. 
f.  8.  I,  3.  And  the  exprefs  Words  of  this 
A61  of  Parliament  are,  "  That  the  Plaintiff  or 
^^  Plaintiffs  in  Error  (hall  pay  fuch  Cofts  and 
Damages  as  fhall  be  awarded  upon  Affirm- 
ance of  Judgment ;  ^'  and  in  this  Cafe  there 
being  two  Plaintiffs  in  Error,  it  is  not  in  the 
Power  of  the  Court  to  give  Judgment  againft 
one  only;  for  they  are  to  be  confidered  in 
Nature  of  Wrong-doers,  as  in  Trefpafs  againft 

two 
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two  the  Court  cannot  feparate  and  give  Cofts 
and  Damages  againft  one  only. 

Cur* :  The  Queftion  is,  whether  the  Perfon,       (105.) 
for  whofe  Favour  and  Benefit  the  Judgment 
is,  can  bring  Error  ?  5  Rep,  39.  b, 

C.  Serj.  Where  the  Error  is  by  Default  of 
the  Court,  altho'  it  be  for  the  Advantage  of 
the  Party,  yet  the  Party  who  has  Benent  by 
it  may  affign  it  for  Errors  and  to  this  Purpofe 
cited  Teh,  107.  Heines  verfus  Guy.  I  RolL 
Ahr,  759.  8  Rep,  59.  Beecher's  Cafe.  4  Leon, 
61. 

E,  Serjeant  econ.  The  Cafe  cited  out  of 
Siderfin  cannot  be  Law,  for  this  A&  of  Par- 
liament was  previous  to  the  famous  Law 
called  Poinings  Law,  which  was  10  H,  j. 
But  whether  Damages  are  given  by  this  ASt 
of  Parliament,  or  by  16  &  17  Car,  2.  is  not 
material,  for  the  Angle  Queftion  is,  whether 
Damages  and  Cofts  againft  Kent  only,  the 
furviving  Tenant,  makes  this  Judgment  erro- 
neous ?  And  as  to  this  Point  he  faid,  the 
Damages  did  furvive,  and  are  to  be  taken 
againft  Kent  only,  not  by  reafon  of  Survivor- 
fhip,  but  becaufe  the  Heir  is  not  chargeable 
with  Damages  recovered  againft  his  Anceftor. 
Cro,  Eliz^^i,  If  there  be  a  Recovery  in  a 
real  A6lion  of  the  Land  and  Damages,  the 
Tenant  againft  whom  the  Recovery  is  had 
dies,  and  the  Heir  who  ought  to  have  the 
Writ  of  Error  in  refped  of  the  Lands  will 
Releafe  all  Writs  of  Error,  yet  the  Executor 
may  fue  a  Writ  of  Error  to  avoid  the  Judg- 
ment for  Damages,  for  the  Heir  was  not 
chargeable  in  Damages,  but  the  Executor. 

In 
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In  Anions  where  no  Damages  and  Cofts  are 
recoverable,  no  Damages  to  be  paid  pro  dila- 
tione  as  in  a  Writ  of  Formedon.  So  Executors 
pay  no  Cofts  or  Damages,  pro  dilatione.  i 
Fent.  166.  I  Mod,  77.  i  Fentr.  88.  3  Lev. 
775..  GaU  verfus  Till.  Carth.  135.  The 
Statute  16  CsT  17  Can  2.  was  made  only  to 
fecure  Cofts  for  Delay  of  Execution  in  fuch 
Manner  as  they  were  before  fecured  by  3  yac. 
I.  r.  8.  in  Perfonal  Adions;  but  Damages 
are  given  in  Satisfadiion  of  an  Injury  which 
are  in  Nature  of  a  Trefpafs,  and  die  with  the 
Perfon,  where  the  Perfon  dies  before  Judg- 
ment was  perfected.  3  Lev.  IJS'  ^^  ^^^^ 
Cafe  Damages  for  the  mean  Seifin  are  given 
to  the  Time  of  the  Original  Judgment,  which 
was  in  the  Life  of  the  Anceftor,  and  the  Heir 
is  not  anfwerable  for  Damages  had  againft  the 
Anceftor.  The  Judgment  therefore  againft 
Kent  for  Damages  for  the  mean  Seifin  and 
Cofts  for  Delay  in  the  Writ  of  Error,  is  a 
good  Judgment ;  but  if  the  Court  is  of  Opi- 
nion that  the  Judgment  is  erroneous,  he 
prayed  the  Court  would  give  fuch  Judgment 
as  the  Court  in  Ireland  ought  to  have  given. 
Cro.  Car.  41 1,  442.  This  will  alter  our  Secu- 
rity, and  whereas  now  we  have  Remedy 
againft  one  oxily,  we  (hall  in  that  Cafe  have  it 
againft  two.  i  SaUt.  401. 
(106.)  C.  Serj.  in  Reply :  Damages  are  given  for 

a  new  Wrong  occafioned  by  the  bringing  of 
the  Writ  of  Error,  and  delaying  the  Plaintiff 
of  his  Execution,  and  therefore  all  Parties 
concerned  in  the  Wrong  ought  to  be  equally 
included  in  the  Judgment.   As  to  this  Court's 

giving 
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giving  fuch  Judgment  as  the  Court  in  Ireland 
ought  to  have  given,  the  Statute  is,  ^^  That 
"Judgment  muft  be  given  by  the  Court 
"  which  awards  Execution  /'  and  this  Court 
cannot  award  Execution  for  Lands  in  Ireland i 
but  upon  Affirmance  of  Judgment  this  Court 
writes  to  the  Court  in  Ireland^  and  thereupon 
Execution  is  awarded. 

//.  C.  J.  We  will  confider  of  it  whether 
the  Judgment  is  to  be  reverfed,  and  if  a  new 
Judgment  is  to  be  given,  in  what  Manner  ic 
muft  be  done.  Fide  3  Rep.  13.  b.  In  Har- 
berf%  Cafe.  If  Judgment  be  againft  two 
DiiTeifors  in  Affife  for  Land  ajid  Damages,  and 
one  Difleifor  dies.  Execution  fhall  not  be 
awarded  againft  the  Surviving  DiiTcifor  only, 
but  as  weJJ  the  Heir  as  the  Surviving  Difleiior 
fliall  be  equally  charged,  but  in  A&ions  Per- 
forial  it  is  otherwife.  Vide  3  Lev,  55.  Graves 
verfus  Merley,  The  Jury  finding  Part  only 
is  naught,  and  not  cured  by  Verdia  ;  and  vide 
the  Difference  where  the  whole  is  put  in 
Iffue,  and  where  Part  only  ;  for  in  the  laft 
Cafe  it  is  a  Difcontinuance,  which  is  aided  by 
Vcrdift.     3  Lev,  39,  40. 


The   King   againft   Reeves,   Hil. 
7  Geo.  II.  B.  R. 

LIBEL  in  the  Spiritual  Court  for  Tithes.  PrMHthn  oti 
The  Plaintiff  intitles  himfelf,  as  Vicar,  ^LiMf9r 
to  all   Tithes    arifmg    within  the    Vill,   ex-  ™^''- 
cept  Tithes  of  Corn  growing  upon  particular 

Y  Lands, 
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Limds,  faid  to  be  due  to  him  either  by  Endow^ 
mentj  Cuftom^  or  Prefcription :  As  to  Part  the 
Defendant  pleads  Payment  of  an  Annual  Eafter 
OfFering  of  a  Hen  of  the  Value  of  6^.  and 
I  d.  for  Agiftment  of  all  unprofitable  Cattle. 
After  Sentence  in  the  Spiritual  Court,  the 
Defendant  comes  and  moves  for  a  Prohibition, 
fuggejiingy  that  Tithes  of  unprofitable  Cattle 
were  due  to  the  Re£lor  or  Impropriator^  and  not 
to  the  Ficar^  Curate^  or  Sequeftrator. 

L,  Dodor  of  Laws :  Inhere  is  a  material 
Difference  between  the  Suggeftion  and  the 
Pleadings  below,  i  Vent.  335.  Prohibition 
was  prayed  to  a  Suit  for  Tithes,  upon  a  Sug- 
geftion that  the  Lands  out  of  which  they 
were  demanded  lay  out  of  the  Parifh,  and  the 
Bounds  of  the  Parifh  are  triable  at  Common 
(197.)  Law;  but  the  Court  denied  the  Prohibition, 
becaufe  it  did  not  appear  that  a  Plea  thereof 
had  been  offered  in  the  Ecclefiaftical  Court. 

The  Defendant  likewife  fiiggefis  that  the 
Plaintiff  intitles  him/elf  by  Cuftom^  and  that  all 
Cujioms  are  triable  at  Common  Law  only  ;  but 
Cuftom  is  only  mentioned  incidently,  and 
the  Plaintiff  refts  himfelf  intirely  upon  the 
Endowment ;  and  when  the  Foundation  of  the 
Suit  is  Spiritual^  and  Temporal  Matter  comes 
incidently  in  ^eftion^  the  Ecclefiajiical  Court 
Jhall  try  the  Temporal  Matter y  butJhaU  try  it  as 
Courts  of  Common  Law  would.  2  Salk.  547. 
Shotter  verfus  Friend.  3  Lev.  72.  Bonfey 
verfus  Lee. 

If  the  bare  Mention  of  a  Cuftom  be  Reafon 
fufficient  to  grant  a  Prohibition,  the  Jurifdidion 
of  the  Spiritual  Court  will  be  abfolutely  over- 
turned ; 
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turned  ;  for  wherever  the  Libel  is  for  Tithes, 
there  is  no  Cafe  but  the  Word  Cujiom  is 
mentioned. 

OfFerings  are  due  by  Cuftom  only,  and  yet 
there  is  no'Queftion  but  the  Spiritual  Court 
has  a  Jurifdidion  in  that  Cafe,  and  fo  is  the 
Statute  27  H,  8.  c.  20.  /  I.  de  circumJpeSle 
agatis.  32.  H.  8.  c,  7.  2  Edw.  6.  13.  Per- 
fonal  Tithes  to  be  paid  in  fuch  Manner  and 
Form,  as  have  been  of  Right  yielded  and  paid 
within  forty  Years  next  before  the  making  this 
A£l,  or  of  Right  or  by  Cuftom  ought  to  have 
been  paid ;  here  is  a  Cuftom  to  be  tried,  and 
yet  there  is  no  Queftion  but  a  Suit  in  the 
Spiritual  Court  will  lie  upon  this  Statute. 

This  is  after  Sentence,  and  in  that  Cafe  the 
Court  always  Judges  fevourably  of  the  Pro- 
ceedings in  the  Spiritual  Court ;  if  the  De- 
fendant has  Reafon  to  object  to  the  Jurifdic- 
tion,  he  ought  to  have  applied  to  this  Court 
before  Sentence.  Cro.  Eliz,  595.  2  Keb*  612. 
Noy  70. 

in  all  Cafes  where  this  Court  prohibits 
upon  Sentence,  it  is  where  the  Defed  of  Jurif- 
di£lion  appears  upon  the  Face  of  the  Libel, 
and  not  by  Reafon  of  Matter  fuggefted  dehors 
the  Libel;  and  fo  it  was  ruled  in  1723. 
fVright  verfus  AlUn^  upon  Motion  for  Prohi- 
bition to  the  Admiralty. 

B.  Sen.  on  the  fame  Side :  To  induce  the 
Court  to  grant  a  Prohibition,  it  is  fuegefted, 
that  Agiftment  of  all  unprofitable  Catue  have 
Time  immemorial  been  paid  to  the  Redor  of 
Bifliop  Wilfon^  and  not  to  the  Vicar,  Curate, 
or  Sequeftrator. 

Y  2  Taking 
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Taking  therefore  this  Matter  upon  their 
own  Suggeftion,  there  is  no  Reafon  to  grant  a 
Prohibition,  for  notwithftanding  the  Right  in 
this  Cafe  is  in  Queftion,  yet  where  it  is  a 
Right  between  Spiritual  Peribns  only,  a  Prohi- 
bition fhall  not  be  granted.  13  Rip,  37  de  mod$ 
decimandi.  •  2  Roll,  Ahr.  310.  Z.  I.  311. 
pi  6. 
(198.)  Cvr';  The  Reafon  of  thofe  Cafes  is  where 

the  Suit  depending  is  between  Ecclefiaftical 
Perfons,  but  in  this  Cafe  the  Redor  is  no 
Party,  but  the  Pariihioners. 

B^  Where  Right  is  between  Spiritual  Per- 
fons  only,  whether  the  Perfon  is  a  Party  or 
not  is  not  material.  2  RoU,  Abr,  310.  ph  6. 
God.  149.  2  BulJ,  157.  Drayton  verfus 
CotteriU, 

In  the  Prohibition,  it  is  fuggefted,  that  the 
Tithes  belong  to  the  Redor,  and  not  to  the 
Vicar  j  as  to  the  Jurifdidlion  therefore  there 
is  no  DefeS,  but  the  Suggeftion  is  pro  defiHu 
Triationis,   i  Leon.  59 

The  Reafon  of  granting  Prohibitions  where 
a  Cuftom  is  pleaded,  or  the  Suit  is  for  a  Duty 
arifing  by  Cuftom,  is,  becaufe  in  the  Spiritual 
Court  thirty  or  forty  Years  Ufage  is  fufficient 
Evidence  of  a  Cuftom  or  Prefcription ;  which 
being  contrary  to  the  Rule  of  Common  Law, 
that  no  Cuftom  or  Prefcription  can  arife  with- 
in Time  of  Memory,  therefore  the  Common 
Law  prohibits  the  Ecclefiaftical  Courts,  where 
the  Queftion  arifes  upon  a  Cuftom.  2  Buf. 
157.  But  here  the  Suit  is  grounded  upon  the 
Endowment,  whether  by  Endowment  the 
*Vicar  is  itititled  ;  and  the  Cuftom  only  falls 

in 


Cafes  in  B.  R.  &c,  7  Geo.  11.  325 

in  as  incident  to  the  ^uantum^  how  much  is 
in  Reality  due  for  Tithes,  and  not  whether 
Tithes  generally  is  due  by  Cuftom. 

Here  is  therefore  in  Nature  of  a  common 
Libel  for  Tithes,  in  which  Cafe  no  Prohibition 
goes,  tho'  the  PlaintifPs  Right  to  Tithes  is 
denied.  2  Keb.  439.  i  Fent.  3.  Bijhop  of 
Lincoln  verfus  Smith*  Libel  for  a  Penfion,  to 
which  the  Plaintiff  intitled  himfelf  by  Prefcrip* 
tion ;  and  on  Motion  for  a  Prohibition,  it  was 
held  by  Kelynge  and  Twifden^  that  Penfions, 
tho'  they  are  by  Prefcription,  may  be  fued  for 
in  the  Spiritual  Court,  for  having  Conuzance 
of  the  Principal,  that  fhall  draw  in  the  Ac- 
ceflaiy,  contrary  to  my  Lord  Coke*^  Opinion 
in  2  inji,  491. 

This  being  after  Sentence,  the  Defendant 
comes  too  late ;  here  is  no  want  of  Jurifdi6lion 
appearing  upon  the  Face  of  the  Libel,  and  the 
Diftindion  that  runs  in  these  Cafes,  is  where 
the  Objedtion  to  the  Proceedings  of  the  Ec- 
clefiaftical  Judges  is  not  pro  defeSiu  Jurifdic- 
tionifj  but  Triationify  and  fo  is  I  Show,  158. 
Shatter  verfus  Friend.  Where  there  is  want 
of  Jurifdi£tion,  Prohibition  goes  after  Sentence, 
otherwife  where  the  Suggeftion  goes  to  the 
Trial  only. 

F.  econ.  Where  the  Determination  of  the 
Spiritual  Court  extends  to  the  Proper^  of  a 
Layman  upon  Matter  not  cognizable  m  that 
Court,  it  is  not  too  late  to  come  for  a  Prohi- 
bition altho'  after  Sentence. 

QfFerings  are  not  due  of  common  Right, 
but  by  Cuftom  Time  immemorial,  and  there- 
fore not   cognizable   in  the  Spiritual  Court, 

becaufe 
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becaufe  it  is  admitted,  that  Evidence  of  a 
(199.)  Cuftom  for  thirty  or  forty  Years  is  a  good 
Foundation  to  eftablifh  a  Cuftom  in  that 
Court ;  and  this  is  the  Reafon  of  granting  Pro- 
hibitions when  a  Cuftom  comes  in  Queftion, 
that  it  may  be  tried  whether  this  is  fuch  a 
Cuftom  as  is  warranted  by  the  Common  Law. 

In  all  Cafes  where  there  is  want  of  Jurifdic- 
tion  either  in  Right  or  Point  of  Trial,  a  Pro- 
hibition goes  ;  but  this  does  not  conclude  the 
Jurifdi6lion  of  the  Spiritual  Court,  for  if  the 
Jury  find  in  Favour  of  the  Crown,  a  Con- 
fultation  will  be  granted. 

The  Plaintift  intitles  himfelf  to  Tithes 
either  by  Endowment,  Cuftom  or  Prefcription, 
which  is  too  general,  for  it  is  not  fo  much  as 
fuggefted  when  this  Endowment  commenced, 
nor  does  it  appear  to  be  by  Grant  from  the 
Redor,  or  with  the  Concurrence  of  the  Ordi- 
nary, which  is  neceflary  to  the  Eftablifhment 
of  all  Endowments,  and  if  they  go  upon  the 
Endowment  in  Fad,  without  relying  upon  the 
Cuftom  or  Prefcription,  they  muft  ftiew  it  fuch 
an  Endowment,  as  has  all  the  Qualifications 
of  an  Endowment ;  all  that  is  fuggefted  in 
this  Cafe  is,  that  Nich.  de  Ro/s^  Prebendary  of 
Bifliop  fTil/on^  granted,  faff.  If  the  Plaintiff 
cannot  intitle  himfelf  by  Endowment,  it  muft 
be  by  Prefcription,  which  is  triable  at  Common 
Law,  and  there  only.  2  SaU.  548.  If  there- 
fore it  appears,  that  the  Fads  fuggefted  in  the 
Libel  are  cognizable  only  at  Law,  Prohibition 
in  all  Cafes  goes  after  Sentence,  except  where 
the  Fad  tried  in  the  Spiritual  Court  did  not 
arife  within  the  Diocefe.     It  is  faid  that  this 

is 
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is  a  Queftion  of  Right  between  Ecclefiaftical 
Perfons  only,  but  the  Fa£l  is  otherwife.  It  is 
a  Suit  for  Tithes  between  the  Vicar  and  the 
Pariihioners,  and  it  may  prove  inconvenient 
to  carry  this  Rule  too  far,  for  there  is  no 
Reafon  why  Ecclefiaftical  Perfons  (hould  be 
excluded  from  trying  their  Right  at  Common 
Law  ;  and  he  faid  the  Cafe  of  Smith  in  i  Fient, 
had  been  denied  over  and  over  again.  There 
were  feveral  other  Cafes  cited  to  fhew  that  a 
Prohibition  would  lie.  Carth,gy.  Broad  ver{\is 
Piper.  Prohibition  after  Sentence  for  a  Mor- 
tuary. Carth.  33.  Fanacre  verfus  Spleen. 
Libel  againft  the  Defendant  for  not  repairing 
Part  of  the  Church  Wall,  which  by  Cuftom 
he  was  bound  to  do.  A  Prohibition  was 
granted  after  Sentence,  becaufe  a  Cuftom  is 
not  triable  in  that  Court,  i  Salk.  334.  If  the 
Cuftom  is  not  denied,  the  Spiritual  Court 
fhall  proceed,  for  there  is  no  other  Remedy  ; 
but  if  the  Cuftom  be  denied,  a  Prohibition 
(hallgo.  Non  propter  defe^um  JurifdiStionis 
fed  Triationis.  3  ICeb.  523,  527.  2  Lutw. 
1059.  Thompfon  verfus  Davenport.  Cuftoms 
triable  at  Common  Law  only.  Moore  457. 
Blinco  verfus  Marfon.  A  Vicar  libelled 
againft  the  Parfon  tor  Tithes  of  Glebe,  the 
Parfon  brought  a  Prohibition,  and  held  main-  (800.) 
tainable ;  and  if  a  Special  Cuftom  be  after 
Endowment  of  Vicarage,  it  is  ifiuable.  2  KoU. 
Abr.  335.  M  3.  S.  C.  Litt.  Rep.  263. 

H.  C.  J .  Where  there  is  want  of  Jurifdic- 
tion.  Prohibition  goes  after  Sentence ;  where 
indeed  a  Perfon  is  cited  out  of  his  Diocefe, 
and  pleads  to « the  Libel,  no  Prohibition  goes, 

becaufe 
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becaufe  there  is  no  want  of  Jurifdidlion  ;  but 
a  particular  Privilege  by  the  Statute,  and  the 
Defendant  waives  that,  and  anfwers  to  the 
Citation,  he  is  by  that  Means  concluded  from 
taking  Advantage  of  the  Statute  afterwards. 

Onerings  are  due  by  Cuftom  only,  and 
when  that  comes  in  Queftion,  a  Prohibition 
muft  go  :  Suppofe  the  Cafe  of  a  Modus  pleaded 
in  the  Spiritual  Court,  and  denied.  Prohibitions 
are  always  granted. 

This  IS  a  Libel  for  Tithes  of  unprofitable 
Cattle,  and  the  Plaintiff  intitles  himfelf  either 
by  Endowment,  Cuftom  or  Prefcription. 
The  Court  below  has  given  Sentence  for  the 
Plaintiff ;  fed  non  conftat^  whether  that  Judg- 
ment was  founded  upon  the  Endowment, 
Cuftom,  or  Prefcription. 

If  there  had  been  a  particular  Endowment 
alledged,  and  Judgment  upon  that,  if  it  after- 
wards appears  to  this  Court,  that  the  Plaintiff 
had  no  Right  to  recover.  Prohibition  goes, 
tho'  after  Sentence. 

This  Cafe  indeed  is  not  fo  ftrong ;  for  here 
is  no  particular  Endowment  alledged,  and 
therefore  muft  be  intended  to  be  given  in 
Evidence  ;  but  the  Objedion  that  1  have  is, 
that  it  does  not  appear  upon  what  Part  of  the 
Libel  the  Judgment  is  founded  \  whether 
upon  the  Endowment,  Cuftom  or  Prefcription 
feparately,  or  upon  all  of  them  put  together ; 
and  if  fuch  a  general  Way  of  Proceeding 
ihould  be  allowed,  it  would  in  a  Manner  de- 
feat the  Jurifdi£tion  of  the  Common  Law,  as 
to  Oblations,  by  fuggefting  generally  an  En- 
dowmcfit  coupled  with  a  (Juftom  or  Prefcrip- 
tion ; 
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tion ;  for  if  we  ihould  intend  the  Judgment 
to  go  Angly  upon  the  Endowment,  (becaufe 
that  Word  happens  to  be  mentioned  in  the 
Libel)  it  muft  eftablifh  at  all  Events  the 
Jurifdi^ion  of  the  Spiritual  Courts,  with 
refpeSt  to  Oblations ;  and  perhaps  at  the  fame 
Time  there  was  not  one  Syllable  given  in 
Evidence  to  fupport  the  Endowment,  but  the 
Sentence  was  intirely  founded  upon  the  Cuf- 
tom  or  Preicription,  which  are  triable  at  the 
Common  Law  only. 

L,  J.  It  does  not  appear  certainly,  that 
there  is  want  of  Jurifdidtion  ;  for  whetner  the 
Sentence  is  founded  upon  the  Endowment  or 
Cuftom  does  not  appear  upon  the  Face  of  the 
Proceedings ;  fo  doubted  whether  a  Prohibition 
Ihould  go  as  to  that  Part. 

But  as  to  the  Oblations,  it  is  clear  the  Spi-  (901.) 
ritual  Court  can  have  no  JuriOidion,  for  that 
is  due  only  by  Cuftom  ;  indeed  after  the 
Cuftom  is  once  eftabliflied  at  Common  Law, 
the  Spiritual  Court  may  proceed,  which  is  all 
that  is  provided  by  the  Statute  di  circumfpe£ii 
agatis, 

P,  and  P,  Juftices,  to  the  iame  ESeSt : 
Prohibition  was  granted  to  declare  upon  by 
Confent  of  the  whole  Court. 


Aflilcy  ver.  Branwood,  Hil.  7  Geo.  IL 

B.R. 

"V  "Homas  Eniweixli  feifed  in  Fee  devifes  to  Err9r  in 
-*       his  eldeft  Son  in  Tail,  Remainder  to  his  Formedon. 
fccond  Son  T.  in  Tail,  Remainder  to  his  third 

Son 
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Son  E,  in  Tail,  Remainder  to  his  own  right 
Heirs.  The  Defendant  pleads  that  Thomas^ 
the  Brother  and  Heir  of  A.  made  a  FeoiFment 
with  Warranty,  and  that  thereupon  the  De- 
fendant encred. 

The  Plaintiff  replies,  that  at  the  Time  of 
the  Feoffment  there  was  a  LefFee  for  Years 
in  PoffeiSon  ?  and  to  this  the  Defendant  de- 
murred. Judgment  in  the  Common  Pleas, 
quod  bona  ^  fufficiens  RepBcatio  extfttt, 

W.  Serjeant  argued  for  the  Plaintiff  in 
Error,  That  the  Plea  was  ill,  for  that  it  does 
not  appear  that  A.  was  dead  at  the  Time  of 
the  Feoffment  by  Thomas^  nor  is  Seifln  alledged 
in  Thomas  at  the  Time  of  the  Feoffment.  Bro. 
Abr.  Tit.  Formedon^  4.  Bar^  4*  Pleadings  5. 
/«/?.  303.  a.  Rafi.  Entr.  361.  But  if  Thomas 
was  feifed,  yet  if  Seifin  was  not  by  Virtue  of 
the  Will,  it  will  not  avail,  i  Roll.  Abr.  634. 
10  Rep,  97.     Brooks's  Abr.  Tit.  FormedoHy  i6. 

Collateral  Warranty,  which  commences  by 
Diffeifin,  no  Bar.  2  Salk.  686.  8  Rep.  53. 
1  /«/?.  352.  b.  Cro.  Car.  391.  It  is  faid  tho' 
Seifin  in  Thomas  be  not  exprefly  averred,  yet 
it  fufficiently  appears  from  the  Pleading,  that 
Thomas  was  feifed.  Thomas  is  called  Brother 
and  Heir,  and  this  is  faid  to  be  fufficient,  for 
nemo  eji  hares  viventis\  but  this  is  only  a 
Confequence,  and  does  not  appear  upon  the 
Plea;  the  Eflate-Tail  might  have  been  dif^ 
continued  at  the  Time  of  the  Feoffment,  and 
therefore  tho'  Thomas  was  Heir  at  that  Time, 
yet  he  might  not  have  Seifln ;  but  the  Alledg> 
mg  Thomas  to  be  Brother  and  Heir  is  quite 
immaterial,  for  he  does  not  claim  as  Heir  to^« 

but 
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but  performam  Doni;  therefore  Heir,  or  not 
Heir,  is  totally  immaterial.  Coiej  SiSf.  73.  2 
Inji.  241. 

B,  Sen,  con.  Not  neceflfary  in  Formedon  to  (d02.) 
alledee  Seifin,  tho'  it  may  be  in  Affife.  Brooke's 
jtbrPrxU  Titlesy  59.  Admitted  that  it  was  ufual 
in  Pleading  Formedons  to  alledge  Seifin,  and  that 
moft  of  the  Precedents  are  fo;  but  the  Queftion 
is,  whetherthis  is  abiblutely  neceflary,  fo  that 
the  Want  of  it  makes  Error  ?  faid  what  was  al* 
ledged  in  Pleading  was  Tantamount  to  an  Aver- 
ment of  Seifin  ;  for  it  is  faid,  that  Thomas  in- 
feoffed  B.  by  Virtue  whereof  B.  was  feifed  in 
Fee,  and  an  Averment  of  a  Feoffment,  and  that 
thereupon  the  Feoffee  became  feifed,  implies 
Seifm  in  the  Feoffor.  I  In/t.  303.  18  Ed. 
4.  29.  pL  27.  Upon  ^011  Feoffavit  Coverture 
may  be  given  in  Evidence,  to  (hew  that  it 
was  not  a  corrupt  Feoffment ;  by  the  fame 
Reafon  Seifin  may  be  given  in  Evidence.  In 
all  Cafes  where  Feofnnent  is  pleaded,  Seifin 
mufl  be  proved  in  Evidence,  or  otherwife  the 
Feoffment  not  effe<^ual,  and  therefore  the 
fame  Force  as  if  put  in  Iffue.  It  is  objedled, 
that,  for  any  Thing  that  appears.  Feoffment 
mieht  be  maide  in  the  Life-time  of  A.  but  it  is 
faid,  Thomas  Brother  and  Heir,  which  ne- 
ceffarily  implies  the  Death  of  A.  at  the  Time 
of  the  Feoffment.  3  Leu.  219.  Hoh.  51. 
Dyer  340.  Telv.  27.  Exijiens  the  fame  as 
adtunc  exijiens.     2  Mod.  129. 

Objected,  that  if  the  Seifin  by  Thomas  was 
not  a  rightful  Seifm  at  the  Time  of  the  Feoff- 
ment, the  Warranty  works  no  Difcontinu- 
ance  \  but  there  are  many   Inflances  where 

Warranty 
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Warran^  ihall  bind,  tho'  no  Seifin,  as  Col- 
lateral Warranty,    i  In^.  375. 

Collateral  Warranty  will  bind  without 
Aflets,  and  Seifin  not  neceflary.  i  In/l,  370.  a. 
lie  that  was  Owner,  and  might  have  inhe- 
rited his  Warranty,  (hall  bind,  i  Jn^.  370.  a. 

H.  C.  J.  There  are  two  Queftions,  whe- 
ther in  Pleading  a  Fornudon^  it  is  neceflary  to 
alledge  Seifin;  and  Secondly,  whether  this  is 
not  uifficiently  ihewn  upon  the  Pleadings: 
The  FeoiFment,  as  pleaded,  is  a  Feoffment 
with  Collateral  Warranty,  and  to  make  that 
effedual  there  muft  be  an  Alienation.  Sup- 
pofe  in  this  Cafe  there  had  been  an  Alienation 
bv  A.  and  after  a  Warranty  by  Thomas^  the 
fiftate  at  that  Time  being  turned  to  a  Right, 
and  Warranty  defcending  upon  E,  and  his 
Heirs,  is  a  good  Bar;  but  this  is  not  the 
preient  Cafe,  for  there  is  no  Seifin  alledged  in 
Thomas  at  the  Time  of  the  Feoffment,  nor  no 
Appearance  of  an  Alienation.  It  is  therefore 
a  Collateral  Warranty  without  Alienation  or 
Difleifin,  and  the  Reafon  given  in  I  In/i.  why 
Collateral  Warranty  bars,  is,  becaufe  the 
Eftate  was  turned  to  a  Right  at  the  Time  of 
the  Warranty;  Feoffment  will  imply  only 
Livery  and  Attornment,  but  never  intends 
Seifin  or  Title  in  the  Feoffor ;  for  it  muft  be 
(808.)  alledged  upon  the  Pleadings.  2  Vent.  208. 
Brother  and  Heir  is  immaterial,  and  cannot 
import  fuch  a  Seifin  in  Thomas  as  is  neceflary. 
In  Pleading  nothing  is  to  be  intended,  efpe- 
cially  in  this  Cafe,  which  goes  in  Difinherit- 
ance  of  the  Iflue  in  Tail.  The  fingle  Quef* 
tion  is,  whether  Collateral  Warranty  can  be 

pleaded 
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pleaded  in  Bar,  where  the  Eftate  was  never 
turned  to  a  Right.  Notei  the  Replication 
was  given  up  without  Argument ;  fed  ^an^ 
if  not  good.  A  Man  makes  a  Leafe  for  i  ears, 
and  afterwards  a  Deed  of  FeoiFment,  and  de- 
livers Seifln,  the  LefTee  being  in  Pofleffion, 
and  not  aflenting  to  the  FeoflFment,  the  Livery 
is  void ;  for  albeit  the  Feoffor  has  the  Free- 
hold and  Inheritance  in  him,  yet  it  is  not  fuffi- 
cient ;  for  Livery  muft  be  given  of  the  Poflef- 
fion sdfo.  I  Inji.  48.  b,  2  Rep.  31,  32.  Bet- 
tifivortVs  Cafe.  Note\  in  Hilary  Term  fol- 
lowing Judgment  was  affirmed,  with  further 
Argument  upon  the  Reaibns,  utfupra. 


Cock  ver/us  Vivian,  Hil.  7  Geo.  IL 

B.R. 

IN  Affumpfit  the  Plaintiff  laid  feveral  Counts  Motion  in 
*     in  his  Declaration,  amongfl  which  were  an  ^rreft  of 
Indebitatus  AJfumpfit  and  a  ^antum  Meruit  7^^^- 
for  Pickage  and  Stallage,  and  an  Indebitatus 
AJfumpfit  and  a  ^antum  Meruit  for  Toll ;  in 
Confidferation  that  the  Plaintiff  had  permitted 
the  Defendant  to  expofe  his  Corn  to  Sale  in 
the  Market,  the  Defendant  promifed  to  pay, 
feTr.     The  Jury  found  for  the  Plaintiff,  and 
gave   Damages   upon  the   whole  Declaration 

5eneraUy  \  it  was  now  mov*d  in  Arreft  of 
udgment  by  Mr.  Hujfey  and  Robinfon^  that  the 
Verdi£i  being  general^  if  any  one  of  the  Counts 
were  naughty  the  Plaintiff  cannot  have  y udgment. 

There  are  two  material  Objedions  to  the  Indebitatus 
Declaration  ;  Firji^  an  Indebitatus  Affumpfit  Aflumpfit 

will  ""  '"'^-^^ 
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^KM  cirtaiM,  will  not  lie  but  fir  a  Sum  artain  j  and  SiconJfyj 
^raitX  a  ^  Quan^^n^  Meruit  lies  not  fir  a  Sum  certain  i 
Sum^uMcn-^  thclc  Objeftions  go  to  the  Declaration  in 
taim,  general,   but  in   particular  to  the   four  laft 

Counts  }  in  the  fifth  and  feventh  the  Plaintiff 
declares,  that  in  Confideration  the  Plaintiff 
permitted  the  Defendant  to  expofe  his  Corn  to 
Sale,  the  Defendant  promifed  to  pay  as  much 
as  ihould  be  iM^ecundum  confuetudinem.  2 
Inst.  220.  No  Toll  is  due  of  common  Right 
for  Goods  brought  to  sl  Fair  or  Market,  unleis 
they  be/oldj  and  then  Toll  to  be  taken  of  the 
Buyer;  but  in  antient  Fairs  and  Markets  Toll 
may  be  paid  for  tl}e  Standings  ice,  tho*  nothing 
bey^i^;  but  this  is  not  good  unlefs  by  Special 
Cuftom.  A  Man  cannot  prefcribe  for  Toll 
(804.)  for  going  along  the  Highway,  for  it  is  againft 
Common  Law  and  common  Right.  2  Roll, 
Abr.  522.     2  Lutw,  1336. 

What  was  due  is  uncertain,  and  therefore 
an  Indebitatus  AJfumpJit  lies  not ;  the  common 
Method  in  thofe  Cafes  is  to  diftrain.  Indebi^ 
tatus  AJfumpJit  never  brought  for  a  Heriot; 
the  common  Way  is  to  feife  or  diftrain.  So 
in  the  Cafe  of  a  Miller  ;  the  Plaintiff  declares 
for  fo  much  Toll  as  was  due  fecundum  confue^ 
tudinem^  and  no  Toll  can  be  due  by  Cuftom. 
Cuftom  is  Local,  and  muft  always  be  applied 
to  a  certain  Place ;  whereas  the  Plaintiff  can 
have  no  Title  but  by  Prefcription,  which  is 
Perfonal,  1.  e,  that  he,  and  all  thofe  whofe 
Eftate  he  has.  Time  out  of  Mind  had  certain 
Toll,  Wf.  Pide  4  Rep,  3 1.  A.  32.  a.  As  to 
the  (econd  Obje&ion,  a  Quantum  Meruit  lies 
not  for  Toll;  for  Toll  in  its  own  Nature  im- 
plies 
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plies  a  Certainty.  The  Declaration  is,  ^uan^ 
turn  proindi  rationahiliter  habere  meruerity 
without  alledging  any  Cuftom  \  this  implies  a 
Duty  indeed,  but  what  that  Duty  is,  muft  be 
afcertained  by  the  Junr. 

C.  Serjeant  econ.  The  Cafe  cited  in  2  Infi. 
220.  and  Lutw.  1336.  are  not  in  Point  for 
them.  It  is  there  held,  that  Toll  for  expofing 
Goods  to  Sale  is  not  to  be  taken  unlefs  by 
Special  Cuftom  i  we  have  here  laid  it  fpecially, 
fecundum  confuetudinem^  and  fo  thofe  Cafes 
make  for  us. 

The  Cafe  in  RoU.  Ahr,  for  Toll  for  paffing 
thro'  the  Highway,  is  not  like  the  prefent 
Cafe  ;  for  that  is  againft  common  Right,  and 
no  Cuftom  can  eftablifh  it. 

AJfumpfit  lies  not  for  a  Heriot,  or  for  Toll 
of  a  Mill ;  but  even  in  thofe  Cafes,  if  the 
Plaintiff  declares  that  in  Confederation  he  per- 
mitted the  Defendant  to  enjoy,  lie,  an  Af- 
fumpjit  lies  \  fo  in  the  Cafe  of  Toll,  in  Conn- 
deration  the  Plaintiff  fufFered  the  Defendant 
to  carry  away  his  Toll,  he  promifed  to  pay 
what  (hould  be  due  proindefecundum  confuetudi- 
nem.  In  2  In/i,  220.  Toll  is  faid  to  be  a 
reafonable  Sum  of  Money  due  to  the  Owner 
of  the  Fair  or  Market  upon  Sale  of  Things 
tollable  within  the  Fair  or  Market,  or  for 
Stallage,  Pickage,  or  the  like ;  fo  that  the 
four  laft  Counts  are  not  to  be  confined  to  the 
Sale  of  Com  only,  but  for  Stallage  and  Pickage 
alfo,  which  runs  thro'  the  whole  Declaration. 

As  to  what  is  objected,  that  the  Plaintiff 
cannot  intitle  himfelf  to  Toll  by  Cuftom,  be- 
caufe  Cuftom  is  Local.     It  is  true  in  Pleading 

there 
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there  is  a  Difference  between  Cuftom  and 
Prefcription.  2  Lut.  1522.  i  f^ent.  389 
3  Keb.  677.  But  in  this  Cafe  the  PlaintiiF 
does  not  intitle  himfelf  by  Cuftom,  but  that 
the  Defendant  promifed  to  pay  what  (hould 
be  A\xtficundum  confuetudinem. 
(205.)  It  is  obje&ed,  that  a  ^antum  Meruit  does 

not  lie  for  Toll  \  we  have  not  brought  it  for 
the  Toll  itfelf,  but  in  Confideration  the  Plain- 
tifF  had  permitted  him  to  expofe,  ^c.  the  De- 
fendant promifed  to  pay  ^antum  proifuU 
habere  meruit ;  and  this  being  laid  to  be  at  the 
Requeft  of  the  Defendant,  is  ^afi  ex  con- 
traltuy  and  in  Confideration  of  this  Enjoyment. 

Where  Money  or  any  other  Thing  is  due 
from  one  to  another,  it  implies  a  Contraft, 
Indebitatus  AJfumpJit  for  a  Cuftomary  Fine  pro 
tenementis  fecundum  confuetudinem  manerii,  l 
Show.  35.  3  Mod.  240.  3  Lev.  262.  2 
Leon.  179. 

F.  Counfel :  Indebitatus  AJfumpJit  will  lie 
for  Toll ;  jTor  where  any  Thing  is  due^  the  Law 
implies  a  Promife.  2  Lev.  174.  3  Lev.  37. 

Objedied,  that  the  Confideration  is  not 
good,  for  that  no  Toll  is  due  for  expofing  Goods 
to  Sale  in  a  Fair  or  Market ;  if  fo,  then  the 
laft  Words  are  to  be  rejeded,  and  it  is  a  bare 
Indebitatus  AJfumpJit  in  Conflderation  the 
Plaintiff  permitted  the  Defendant  to  enjoy  the 
Toll,  the  Defendant  proinde  promifed,  &c. 
there  is  no  Pretence  to  fay,  the  Quantum  Me- 
ruit lies  not  for  Pickage  and  Stallage ;  and  this 
is  carried  thro'  all  the  Count,  according  to 
Lord  CoJte's  Dcfcripcion  of  the  Word  TolL 
Here  is  a  fufKcient  Confideration  to  raife  a 

Quantum 
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^antum  Meruit  \  for  it  is  not  for  permitting 
him  to  expofe  to  Sale  in  the  Market  generally, 
which  the  Defendant  was  intitled  to  of  common 
Right,  but  for  permitting  him  to  expofe  his 
Goods  in  the  Market-houfe  to  which  he  had 
no  common  Right. 

2>.  Counfel :  Toketum  is  a  general  Word 
for  Toll.  2  Lutw.  1518.  Brook^  Tit.  7i//,  2. 
Toll  may  be  paid  in  Specie  as  well  as  in 
Money  \  and  ^antum  Meruit  lies  for  Pickage 
and  Stallage,  being  a  reafonable  Satisfaction 
to  the  Lord  for  the  Ufe  of  his  Soil.  2  Lev, 
252. 

Adtion  lies  for  Corn  in  Specie,  as  where  a 
Man  promifes  to  deliver  fo  many  Bufhels  of 
Corn,  AJfumpfit  lies  for  not  delivering  fo  many 
Bufliels.  Toll  muft  be  certain,  but  Pickage, 
isfc.  need  not.  It  is  nothing  but  a  reafonable 
Satisfaction,  and  what  is  reafonable  mav  well 
be  put  in  ifTue.  Phnu.  63.  h.  Trefpais  upon 
the  Cafe  by  the  Lord  of  a  ViU,  eo  quod  Tollo^ 
neum  ajportavit  tf  illudjolvire  ncufavit.  Ob- 
jection was  taken  to  the  Writ,  that  he  could 
not  carry  away  the  Toll,  unlefs  it  was  paid 
before ;  but  yet  the  Writ  was  adjudged  good ; 
for  altho'  the  firft  Words  were  void,  yet  the 
laft,  viz.  Et  illudfoheri  recu/avitj  are  fufficient, 
which  anfwers  another  objedion,  that  Toll 
may  be  paid  as  well  by  the  Seller  as  Buyer. 
Indebitatus  AJfumpfit  will  lie  in  this  Cafe,  it  is 
in  Confideration  of  an  Enjoyment,  which  is 
fufficient,  efpecially  after  VerdiCt ;  for  then  (M6.) 
the  Law  intends  it  to  be  grounded  upon  an 
exprefs  Promife  made  between  the  Parties,  as 
in    Hardres   366.     Sir   John    Trevor   verfus 

z  Roberts, 
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Roberts^  Indebitatus  AJfumpJit  to  pay  (o 
much  Money  in  Confidcration  the  PlaintiiF 
had  licenced  and  permitted  the  Defendant  to 
enjoy  fuch  Lands  \  after  Vexdidl  it  was  ob- 
je&ed,  that  the  Licence  and  Permiffion 
amounted  to  a  Demife,  and  ergo  Debt  ought  to 
have  been  brought^  and  not  an  Action  upon  the 
Cafe ;  but  it  was  held,  that  upon  an  exprefi 
Promife  to  pay  Rent,  AJfumpJit  would  lie ;  and 
this  being  after  Verdi<5l,  the  Court  would 
prefume  an  exprefs  Promife  \  AJfumpJit  lies  for 
a  Copyhold  Fine.  3  Lev,  261.  ShuttUworth 
verfus  Garnet ;  and  fo  was  held  by  Raymond 
C.  J.  in  Capper*s  Cafe,  AJfumpfit  by  the 
Mayor  of  London  to  have  the  20th  Part  of  the 
Salt  of  every  Stranger  who  brought  it  to  the 
Port  of  London ;  and  tho'  there  is  no  Reafon 
alledged  why  he  fhould  have  that  Part,  yet 
the  Mayor  had  Judgment.  Dyer  352.  b.  4 
Mod,  322.  and  fo  ruled  by  Baron  Comyns,  that 
Indebitatus  Affumpfit  would  lie  for  fo  many 
Bufhels  of  Salt  from  every  Ship. 

if.  C.  J.  Here  are  feveral  Counts  in  this 
Declaration,  and  if  any  one  Count  is  bad^  the 
Plaintiff  cannot  have  Judgment,  The  firft 
Objedlion  is,  that  the  Demand  is  general  for 
Toll  of  Goods  expofed  to  Sale  ;  and  that  the 
Defendant  promifed  to  pay  as  much  as  fhould 
be  due^fecundum  confuetuainem  ;  whereas  Toll 
is  to  be  taken  for  Goods  ^^/e/ only,  and  then  not 
due  by  Cuftom,  but  Prefcription.  It  is  ad- 
mitted, that  by  Special  Cuftom  Toll  may  be 
taken,  tho'  nothing  be  fold  ;  and  fo  the  Plain- 
tiff has  laid  it  in  his  Declaration  fecundum 
confuetudinem.  The  other  part  of  the  Objec- 
tion 
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tion  feems  indeed  more  material,  that  the 
Plaintiff  cannot  intitle  himfelf  by  Cuftom,  but 
by  Prefcription,  the  one  being  Local,  the  other 
Perfonal ;  and  this  requires  farther  Confidera- 
tion.  The  next  Objection  is,  that  the  Con- 
flderation  is  infufficient,  and  Indebitatus  Af- 
fumpjit  lies  not  for  a  Demand  of  this  Nature, 
for  that  there  is  nothin?  in  certain  laid  to  be 
due,  and  Indebitatus  Ajfumpjit  lies  not  but  for 
a  Thing  certain.  This  might  have  been  a 
good  Obje^Stion  at  another  Time  \  but  it  is 
now  after  Verdidt,  and  we  muft  intend  an 
exprefs  Promife  proved  at  the  Trial,  for  the 
Jury  have  found  the  Promife.  The  next 
Objection  is  to  the  ^antum  Meruit^  that  it 
will  not  lie  for  a  Thing  certain,  and  that  the 
Confideration  to  induce  the  Promife  is  not 
fufficient.  Here  are  two  ^antum  Meruits^ 
the  firft  is  in  Condderation  the  Plaintiff  had 
permitted  the  Defendant  to  bring  his  Corn 
into  the  Market-houfe,  he  promifed  to  pay, 
Quantum  proinde  meruit ;  It  is  certain  this 
Mfion  ties  not  for  a  Certainty^  and  Toll  for 
Goods  fold  in  the  Market  generally  muft  be  (207.) 
C(jrtain  \  but  in  this  Cafe  here  is  fomething 
fuperadded  to  the  Cuftom,  it  is  not  for  Toll 
of  Corn  expofed  to  Sale  in  the  Market 
generally,  but  for  Leave  to  expofe  his  Corn, 
(5fr.  in  the  Market-houfe,  which  is  extra  the 
Cuftom,  and  may  be  good  Confideration  to 
raife  the  Promife.  The  moft  material  Objec- 
tion is  to  the  laft  Count,  which  is  a  ^antum 
Meruit  generally,  pro  Tolneto  pro  grants  iUisy 
Vc.  heat'  in  Marketo  pradi^f*  ^antum  proinde 
rationabiliter  habere  meruerit.     To  anfwer  this 

z  2  Objcflion, 
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Objedion,  it  is  (aid  the  Tolmtum  includes 
Pickage  and  Stallage,  and  that  this  Word  runs 
thro'  the  whole  Declaration;  but  the  Queftion 
is,  whether  it  can  be  taken  to  upon  the  Face 
of  the  Declaration  ;  for  here  the  Plaintiff  has 
himfelf  diftinguiflied  in  the  Declaration  be- 
tween the  Duty  arifine  from  Pickage  and 
Stallage,  and  what  was  due  for  Toll  of  Corn  \ 
and  the  laft  Count  is  general  for  Toll  of  Com 
kcaf  in  Marketo  tradiSf* , 

P.  P.  and  L.  J  uftices,  to  the  fame  EfFeS. 
Adjoumatur  to  be  fpoke  to  again. 
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Admrnftration, 

1,  'nr^HE  Spiritual  Court  not 

X      compellable    to  grant 

Adminiftration    to    a 

Refiduary  Legatee.  Page  139 

a.  On  the  Widow's  renouncing, 
the  Spiritual  Court  cannot 
defer  the  granting  Adminif- 
tration to  the  next  of  Kin, 
till  the  Widow  has  exhibited 
an  inventory.  1 56 

Admimflraier, 

|.  An  Adminiftrator  or  Exe- 
cutor   may    difcontinue^  by 


Leave  of  the  Court,  without 
paving  Cofby  and  afterwards 
onng  a  freih  Action  for  the 
fame  Matter.  Page  70 

a.  Adminiftrators  or  Executors, 
if  Nonfuitedy  or  a  Verdi  A 
goes  againft  them,  pay  no 
Cofts.  70 
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Atuard  a.  Pba  6.  Imfir^ 
fHotttnt  8. 

I.  Plea,  That  the  Capias  hvre 
Tefie  precedent  to  the  On- 
ginai,  and  before  the  Caafe 
•f  A&ion  accrued,   fet  afidt 

with 
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with  Cofts,  for  Want  of  an 

Affidavit.  Fage  65 

ft.  Affidavit  not  neccflary  In  a 

Pica  of  Infancy.  67 

3.  Affidavit  in  an  Ejeflment  by 
a  Peer,  that  Rent  is  due, 
muft  be  upon  Oath,  not  upon 
Honour.  ibid. 

4.  Affidavit  to  hold  to  Bail, 
not  Aifficiently  afcertaining 
the  Caufe  of  A^ion.  1 14, 1 3 1 

5.  It*  no  Affidavit  be  made  of 
the  Caufe  of  A6lion,  before 
the  IfTuing  out  of  the  Pro- 
cefs  in  an  inferior  Court  j 
an  Action  of  Falfc  Impri- 
fonment  lies  againft  the  Party 
only,  not  againft  the  Judge, 
Officer  or  Goaler.  144 

6.  The  Owner  of  a  Ship  held 
to  Bail  for  Goods  taken  in 
by  the  Mafter,  (being  Moi- 
dores)  on  an  Affidavit  in 
the  Di(jun6(ive,  *vi%,  that 
the  Owner  or  Mafter  was 
indebted,  fife,  155 

7.  On  a  Rule  to  (hew  Caufe 
againft  an  Information,  Pro- 
fecutor  not  to  produce 
Affidavits  which  are  Intro- 
du6live  of  n«w  Matter,  but 
only  in  Confirmation.       178 

Affirmation  oj  a  Quaker.      See 
Attachment, 


Amendment. 

X.  Amendment  of  a  Declaration 
in  Ejeftmcnt,  by  altering  the 
County,  denied.  98 

%,  Copy  of  the  Iflue  in  EjedU 


ment  amended  by  the  De- 
claration delivered.  Page  100 

3.  Amendment  in  Ejectment 
by  ftriking  out  the  Word 
(Ground)  and  inferting  the 
Words  (Arable  Land)  de- 
nied. 14a 

4.  After  a  Trial  de  ju<vo,  an 
Amendment  may  be  made 
which  does  not  alter  the 
Nature  of  the  Iflue ;  aliter 
if  it  does.  165 

Arrefi  of  Jtu^ment. 

On  an  A£lion  for  Words  oc- 
cafioning  Lois  of  Marriage, 
not  neceflary  for  the  Party 
to  alledge  flie  was  then 
capable  of  contracting  Mar-^ 
riage.  64 

AJault,    See  Cofts  7,  8.    Plea 
II. 

z.  A  Servant  may  juftify  an 
Aftault  in  Defence  or  his 
Mafter.  .  134 

a.  Information  for  an  Aftault 
and  Imprifonment  in  ^ruv 
founMand  denied,  being  local. 

120 

Affumpfit, 

I.  The  Defendant,  in  Confider- 
ation  he  was  indebted  to  the 
Plaintiff^  in  Jix  Pounds  for 
Bufmefs  done,  &c.  Promifed 
to  Pay  him  the  fcdd  Jixtf 
Pounds f  Judgment  for  Plain- 
tiff Aftirmed  on  Writ  of 
Error.  xo6 

a.  Where 
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s.  Where  on  an  Aflumpfit  for 
a  paft  Confideration,  it's  ne- 
cettary  to  alledge  a  Requeft. 

Page  117 

3.  In  Conilderation  the  Plain- 
tiff had  promifed  to  allien 
the  Defendant  a  Leafe,  tne 
Defendant  promifed  to  pay, 
&e.  Whether  the  Affign- 
ment  on  the  Part  of  the 
Plaintiff,  is  not  a  Condition 
precedent  to  the  Payment 
of  the  Monev.  159 

4.  Affumpfit  oi  30/.  per  Atmum^ 
in  Confideration  that  the 
Plaintiff  permitted  the  De- 
fendant to  kill  Sheep  in  his 
PafTage,  this  not  a  Leafe 
which  paffes  any  Property  in 
the  Soil,  but  an  exprefs  Pro- 
mife  for  an  Eafement.       179 

5.  Indebitatus  Affumpfit^  and 
S^uantum  Meruit^  for  Pick- 
age  and  Stallage,  and  Jnde- 
bitahu  AJfumpfa  and  Sluan- 
turn  Meruit  for  Toll,  in 
Confideration  the  Plaintiff 
permitted  the  Defendant  to 
expofe  his  Corn  to  Sale  in 
the  Market,  &c.  Indebita- 
tus AJfumpfit  will  not  lie  but 
for  a  Sum  Certain,  Sluantum 
Meruit  only  for  a  Sum 
uncertain.  203 


Attachment.     See  Cofts  3. 
Error  5. 

Attachment  for  not  Perform- 
ing an  Awardy  whether  it 
may  Iffue  on  the  Affirmation 
of  a  Qjuaker.  66 


Attorney,    Error  3. 

I.  Words  (pole en  of  an  At" 
torney,  'That  he  could  prove 
him  Guilty  of  Perjury  and 
Forgery^  and  that  he  deferred 
to  be  tranfportedf  whereby  he 
was  refufed  to  be  admitted  a 
Solicitor  in  Chancery. 

Page  57 

a.  An  Attorney  being  Defen- 
dant, and  pleading  a  frivo- 
lous Plea,  ordered  to  attend. 

94 

Averment.    See  U/et  2. 

Whether  the  Party  may  aver 
the  Day  a  Bill  of  Middle/ex 
iffued,  which  was  really  in 
the  Vacation,  or  is  eftopped 
by  the  Entry  on  Record, 
which  is  as  or  the  preceding 
Term.  73,  95, 103 

Aivard.     See  Attachment, 

1.  If  Arbitrators  chufe  an  Um- 
pire, before  the  Time,  li- 
mited for  them  to  make 
their  Award  in,  be  expired, 
their   Power   is   determined. 

70 

2.  On  Motion  to  make  an 
Award  a  Rule  of  Court, 
the  Affidavit  not  only  to  fet 
forth  when  the  Award  was 
made,  but  alfo  when  it  was 
figned,  fealed  and  delivered. 

71 

3.  Award  of  Money  to  be  paid 

to    the     Plaintiffs    Agent, 
whether  a  good  Award  ?  127 

4.  Award 
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4*  Award  fct  afide,  one  of  the 
Parties  being  neither  fum- 
moned  nor  heard,     fagt  132 

5.  Award  inUr  aiia^  That  the 
Defendant  ihail  have  all  his 
Good3  taken  in  Execution, 
except  thole  already  fold,  &c. 
whether  good  for  the  Incer- 
tainty,and  conclufive  between 
the  Parties.  164 

Bail  and  Common  Bail.  See 
Affidavit  4,  6.  Error  7,  8. 
Recognixanci  t. 

I.  On  Error  in  EjeAment,  the 
Party's  own  Recognizance 
liiflicicnt.  66 

a.  Bail  may  furrender  the  Prin- 
cipal on  the  Day  of  the 
Return  of  the  fecond  Scire 
facias^  fedenU  Curia^  but  not 
after  the  Court  in  up.         67 

3.  Proceedings  ftayed  aeainft 
Bail,  on  a  Writ  of  Error 
in  the  original  Action,  being 
allowed  the  Day  of  the  Return 
of  the  fecond  Scire  facias,  131 

4.  Common  Bail  filed  of  a  Term 
fubleouent  to  the  Writ.     133 

5.  One  round  guilty  of  Man- 
flaughter  by  the  Coroner's 
Inqueft,  moved  to  be  bailed, 
on  an  Affidavit  that  one  of 
the  Jury  had  layed  feveral 
Wagers  he  would  be  found 
Guilty,  but  denied.  1 59 

6.  A  Writ  of  Error  of  a  Judg- 
ment upon  a  Bond  for  Pay- 
ment of*  fo  much  Money  as 
mentioned  to  be  due  in  a  par- 
ticular Deed,  is  no  Superfe- 
deas  without  Bail.  181  j 


Bar,    See  Plea  9. 

I.  Defendant  pleaded  in  Bar  to 
a  Scire  faciatf  Execution  by  a 
Capias  ad  Saiisfaciendnm^ 
Oyer  of  the  Ca,  Sa.  refufed. 

Page  67 

a.  In  pleading  a  Judgement  of 
the  Court  m  Bar,  the  Defen- 
dant muft  give  the  Plaintiff  a 
Note  of  the  Term  and  N« 
Roll.  67 

Bill  tf  Exchange, 

I.  A  Bill  of  Exchange  drawn 
on  and  directed  to  one  B^/hop 
Caihier  of  the  York  Buildings 
Company,  at  their  Houfe,Qfr. 
who  accepts  it ;  this  a  Bill  on 
Bi/hop,  and  not  on  the  Com- 
pany, and  he  is  perfonally 
liable.  137 

1.  Letter  of  Advice  not  proper 
Evidence  in  an  AfUon  upon 
a  Bill  of  Exchange.  137 

BiU  of  Middlefex,     See   ifvcr- 
ment. 

Bond,     See  Mutual  Debts,    Plea 
5»  7f  17. 

Bond  for  Performance  of  Cove- 
nants, not  to  be  fet  off  azainft 
an  AfVion  for  Goods  fold  and 
delivered  by  Stat.  %  Geo,  IL 

59 

Capias, 

Bearing  Tefte  prior  to  the  ori- 
ginal, and  before  the  Caufe 
of  Aflion  accrued.        63,  65 

Ce^ias 
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Capias  ad  Satitfaciendum.      See 
Oyer. 

A  Ca,  Sa.  for  the  Debt  and  Cofls 
in  the  original  AAion,  ac 
etiam  for  12/.  Cofts  in  Error, 
Teftatum  Ca.  Sa^  for  the  Debt 
and  Cofts  below  only,  and  no 
Notice  taken  of  the  Cofts  in 
Error.  Page  100 

Certiorari.    See  Original  %, 

1.  A  Certiorari  lies  not  to  re- 
moYe  an  Order  of  Jufticet 
relating  to  the  Repairs  of  the 
Highways.  90 

2.  Certiorari  lies  not  to  remove 
a  Poor's  Rate.  117 

3.  A  Certiorari  to  remove  Pro- 
ceedings of  the  Commiflioners 
of  Sewers  after  Conviction, 
and  the  Fine  eftreated  into 
the  Exchequer.  179 

Ckrk  of  the  Papers.  Sec  Verdia. 
Commtmeni. 

A  Negro  committed  as  a  looje^ 
idle,  ^orderly  PerfoHy  and  for 
infulting  her  Mafter,  and  till 
file  find  Sureties,  bailed  on 
Habeas  Corpus.  98 

ConfideraiioH.     See  Ufes. 

Covenant.    See  Oyer  3. 

Co/Is.  See  Adminiftrator  i,  1. 
Indi^ment  i.  Information  3. 
Trial. 

I.  Treble  Cofts  ftiould  be  prayed 


at  the  Trial,  ncrt  grantable 
on  Motion.  Page  59 

>.  AClion  for  Words,  Damages 
by  Inquiry,  10/.  Cofts,  de  In- 
cremento  13/.  Judgment  re- 
verfed  on  Stat.  11  Jac.  1.  r. 
16.  61 

3.  Cofts,  for  not  Koing  to  Trial, 
taxed,  and  before  rayment  a 
frefli  Aftion  brought  Pro- 
ceedings not  to  be  ftayed  till 
Payment  of  the  Cofts  $  but  an 
Attachment  lies.  62 

4.  The  Plaintiff  ftiall  have  full 
Cofts,  where  the  Damages 
found  are  under  40/.  if  fpecial 
Damages  are  laid  in  the  D^ 
claration.  64 

5.  Cofts  for  an  irregular  Coun- 
termand in  an  AAion  ^ui 
tarn,  two  Days  not  being 
fufiicient.  68 

6.  A6lion  for  Words  in  them- 
felves  adionable,  and  (becial 
Damages  laid,  that  by  (peak- 
ing the  Woids  the  PlainriiF 
loft  his  Cuftomersj  and  on 
the  VerdiA  5  /.  Danuges  only 
given.  The  fpecial  Damages 
as  alledged  are  only  Matter  of 
Aggravation,  and  not  action- 
able; full  Cofts  are  given 
where  the  fpecial  Damages  are 
the  Caufe  of  Action.  71 

7.  Aftault  and  Battery,  MoUiter 
Manus  Impofuerunt  pleaded, 
and  Damages  under  40/. 
given:  Whether  this  Plea 
admits  a  Batterv,  therebv 
the  Plaintiff  intitling  to  full 
Cofts?  6s 

8 .  Son  affauk  admits  a  Battery, 
and  amounts  to  a  Certificate, 

to 
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to  intide  the  Plttntiff  to  full 
Cofts.  Pagi  94 

9.  Cofts  for  not  going  to  Triai, 
a  freih  Action  brought,  and 

,  the  PiainttflP  gone  beyond  Sea ; 
the  Court  ^rfufed  to  ftay 
Proceedings  till  Cofti  paicl. 

163 

I  p.  Cofts  for  not  going  to  Trial 
in  three  Years,  on  an  Infor- 
mation, being  the  Time  pre- 
fcribed  by  Aa  ot  Parliament, 
denied  for  Want  of  an  Affi- 
davit. 187 

11.  To  in  title  a  Juftice  of  Peace 
to  Cofts  on  an  A6lion  brought 
againft  him,  it  ought  to  be 
fuggefted  on  Record,  that  he 
was  a  Juftice  of  the  Peace. 

187 

1 2.  In  Dower,  on  Error  brought 
by  the  furviving  Tenant,  and 
the  Heir  of  the  other  Tenant  j 
whether  Cofts  on  Affirmance 
ought  to  be  given  againft  the 
furviving  Tenant  only  ?    194 

Covenant,    See  Ufes, 

Covenant  for  Rent  lies  againft 
the  Executor  of  a  Leftee, 
though  the  Leflee  had  af- 
ilgned,  and  the  Leflbr  re- 
ceived Rent,  and  accepted  the 
Aillgnee.  167 

Countermand.     See  Co/fs  5, 

I.  In  an  A6lion  Sfui  tarn,  two 
Days  Countermand  of  Notice 
of  Trial  not  fufficient.         68 

1.  Countermand  of  a  Notice  of 
Trial  muft  be  two  Days  be- 


fore, &e,  in  a  Town  Caufe, 
and  four  Days  in  a  Country 
Caufe.  .    Page  97 

Ctqfs  Remainders.   See  Dewfe  4. 

Cufioms, 

An  Aft  of  Parliament  will  not 
confirm  a  Cuftom  void  in  it- 
felf,  but  may  confirm  a  Cuf- 
tom which  could  not  fupport 
itfelf.  144 

Danu^es,    See  Qfis  s,  4, 6,  7,  8. 

I.  Special  Damages  laid  in  an 
Aftion  for  Words.  57 

a.  Damaees  under  40/.  and  full 
Cofts,  Judgment  fet  afide.     61 

3.  Where fpecial  Damage  is  laid, 
though  the  Damages  found  be 
under  40^.  the  Plaintiff  fliall 
have  full  Cofts.  64 

Debt,    See  Mutual  Debts, 
Warrant  of  Attorney, 

1.  Bond  for  Performance  of  Co- 
venants not  to  be  fet  off 
againft  an  Aftion  for  Goods 
fold  and  delivered,  by  Stat. 
2  Geo,  2.  59 

2.  Debt  for  Rent  lies  not  againft 
the  Leffee  after  Aflignment, 
if  the  Leffor  have  Notice,  and 
accept  the  Rent  of  the  Leflbr. 

168 

3.  A  Debtor  taking  Benefit  of 
the  2  Geo,  t^for  Relief  of  In- 

fobvent  Debtors^  is  at  all  Events 
to  give  Notice  to  his  Credi- 
tors. 182 

Demurrer. 


in  the  Cafes  in  the  Kings  Bench. 


Demurrer.   See  Plea  i,  8 ,  i o,  1 1 . 

For  that  the  PlaintiflT  declared 
agatnft  the  Defendant,  in 
Cu/iodia  Domini  Regis  Mare- 
/colli,  &c.  the  Marfhal  not 
being  rightly  defcribed  ;  and 
for  that  it  did  not  appear 
iwhether  the  Plaintiff  declared 
Perfon,  by  Attorney,  or 

Page  III 


m 


Guardian. 


De^fi, 

I.  In  Cafe  of  an  executory  De- 
vife,  a  Fee  may  be  limited  on 
a  Fee.  170 

1.  Where  a  Devife  is  limited  by 
way  of  Remainder,  and  in 
£ne6l,  may  operate  as  a  Re- 
mainder, it  cannot  take  Effe£i 
as  an  executory  Devife.     171 

3.  Executory  Devifes,  fo  far  as 
they  go,  are  Perpetuities.  176 

4.  Devile  to  his  Grindfon  R, 
and  to  E.  his  Grandaughter, 
to  be  equally  divided  amongft 
them,  and  to  the  Heirs  of 
their  refpe6^tve  Bodies,  ami 
for  in  Default  of  fuch  Iflue, 

Remainder  to  his  Grandaugh- 
ter  A.  whether  this  is  a  Crofs 
Remainder.  188 

Difcontinuance.     See  Admnif- 
trator  i. 

Diftringas  Juratores, 

On  a  Convi6^ion  upon  an  Infor- 
mation, a  Motion  to  bring  in 
the  Poftea,  and  that  the  Jurv 
Procefs,  &c,  might  be  liled, 
the  Diflringas  cannot  be  filed, 


there  beine  no  File  in  the 
Office  for  that  Purpofe.  But 
the  Defendant  may,  within 
th«  firfl  four  Days  of  the 
Term,  by  Motion,  oblige  the 
Clerk  in  Court  to  attend  and 
bring  in  the  Pafieaind  Diftrin' 
gM,  Page  76 

Dower.     See  Cqfis  i%» 

Conveyance  to  Truftees,  during 
the  Life  of  IF.  the  Elder,  Re- 
mainder  to  fF.  the  Younger 
(his  Son  and  Heir)  for  Life, 
Remainder  to  his  firft  and 
other  Sons  in  Tail  Male,  Re- 
mainder to  his  Daughters  in 
Tail,  Remainder  to  the  right 
Heirs  of  /T.  the  Elder,  upon 
the  Death  of  fT.  the  Elder, 
IT.  the  Younger  marries  and 
dies  fan  J  IJue  :  Whether  the 
Elder  dying  before  the  Birth 
of  a  Son,  the  Contingency 
was  not  deflroyed  \  /Und  if 
it  was  not  deflroyed,  as  it 
never  happened,  whether  the 
Feme  is  not  intitled  to  Dower  ? 

191 

EjeQnunU    See  Affidaivit  3. 
Amendment  i,  1,  3. 

I.  The  LefTor  of  the  Plaintiff 
being  an  Infant,  ordered  that 
he  mould  appoint  a  Leffee 
who  might  be  refponfible.  65 

a.  The  Parties  own  Recogni- 
lance  fofficient  on  a  Writ  of 
Error  in  Ejectment.  66 

3.  Variance  between  the  Writ 
and  Declaration  in  EjeAment. 

138 
Error. 
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Error,  See  Ajfumpfit  i.  Btal 
I,  3,  6.  Catias  ad  Satitfa" 
cUmdttm.  Cofis  is.  EjiSment 
s.    Sciri  facias  i. 

1.  Judgment  rever(ed  on  Error, 
for  that  the  Writ  of  Inquiry 
being  returnable  on  a  Sunday, 
wai  executed  on  the  Monday. 

Page  59 

2.  On  a  Writ  of  Error  from 
Ireland,  if  the  PlaintiflTs  At- 
tornqr  be  unknown,  the  Rule 
to  aflign  Errors  may  be  hung 
up  in  the  Office.  74 

3.  A  Writ  of  Inquiry  on  a 
Judgment  aninft  an  Attor- 
ney in  Co.  Sa,  made  return- 
able on  a  eeneral  Return,  no 
Error,  only  Mifcontinuance 
aided  by  the  Statute,  &c.  loa 

4«  Error  coram  'vobii,  after  Affir- 
mance of  Judgment.  105 

5.  If  the  Dctendant  brinn  Error 
after  Agreement  to  the  con- 
trary, the  PlaintiiF  cannot 
have  Execution,  but  muft 
proceed  by  Attachment,  ibid. 

6.  A  Writ  of  Error  coram  ntobis 
is  difcrctionary,  and  not  a 
Writ  of  Right  due  ex  debito 
Juftiti^,  and  therefore  the 
Court,  when  they  allow  this 
Writ,  mav  put  what  Terms 
thev  pleaic  on  It.  113 

7.  Whether  Bail  neceflary  on  a 
Writ  of  Error  coram  'voUi, 

113,133 

8.  Of  Bail  on  a  Writ  of  Error 
to  reverfe  an  Outlawry.     1 30 

9.  Proceedings  partly  in  Latiti, 
and  partly  in  Engiiflt^  Judg- 
ment affirmed.  157 


to.  Where  the  Proceedinn  are 
in  Latimt  «td  the  PuintiiF 
laya  his  Damage  above  loL 
and  the  Jury  find  under  loL 
it  is  no  Error  on  the  Statute 
5  Geo.  a.  for  the  Damages  laid 
in  the  Declaration  are  to  go- 
vern on  that  Statute,  and  not 
tho(e  found  by  the  Jury^ 
aliter,  where  the  Proceedings 
are  in  EngU/h^  and  the  Plain- 
tiflP  lajTS  his  Damag^ea  above 
10/.  and  the  Jury  find  ]e&. 

P»gi  IS7 
ir.  A  Man  ihall  not  reverie  for 

Error,  unlefs  he   (hews    the 

Error  was  to  his  Prejudice. 

165 

Efcape, 

A6^ion  agatnft  the  Warden  of 
the  Fleet,  upon  an  E(cape  of 
a  Prifoner  brought  by  Habeas 
Corpas  from  the  King's  Bench 
and  committed  to  his  cuftody; 
the  Plaintiff  need  not  fet  forth 
the  Writ  on  which  the  pri- 
foner was  committed.        X15 

EftoppeL    See  A'uerment, 

E'uidemce.    See  Bill  o/Ex- 
chaste. 

Execution, 

Goods  being  taken  in  Execution 
by  a  Fieri  facias  y  wherein  the 
Defendant  was  wrong  named» 
the  Plaintiff  before  the  Return 
filed  out  a  fecond  Fieri  facias^ 
by  Virtue  of  which  the  Sheriff 
continued  in  Pofleffion  i  Whe- 
ther 


in  the  Cafes  in  the  King^s  Bench. 


ther  the  fecond  Writ  ihould 
not  be  fct  aiide  ?       Page  123 

Executon, 

Executors  or  Adminiftrators  if 
non-prois^d  or  a  Verdifl  be 
againft  them,  pay  no  Cofts  70 

Executory  Drvifes.    See  Diwft 
»i  ».  3- 

Faiji  Imprifiument,    See  Affi- 
davit 5.     AJfauU  %, 

Fieri  Facias.    See  Execution, 
Formedon. 

Teftator  devifes  to  his  Eldeft  Son 
A,  in  Tail,  Remainder  to  his 
fecond  Son  T.  in  Tail,  Re- 
mainder to  his  third  Son  E, 
in  Tail,  Remainder  to  his 
own  right  Heirs;  the  De- 
fendant pleads  that  T.  Bro- 
ther and  Heir  of  A,  made  a 
Feoffment  with  warranty,  and 
that  thereupon  the  Defendant 
entred  ;  Whether  in  Pleading 
a  FormedoH  it  be  not  neceisary 
to  alledge  Seifin,  and  whether 
it  be  not  here  fufficiently 
ihewn.  101 

Habeas  Corpus,    See  Commit- 
ment^ Efcape, 

HigAnvays,     See  Certiorari  i. 

Information  4. 

hu&Bment,    See  Trial, 

t.  The  Court  will  not  quafli  an 
IndiAment  after  Ifliie  joined. 


but  upon  Payment  of  the  De- 
fendant's Cofts.  Page  103 
%,  Indictment  contra  bonos  Mores ^ 
for  running  in  the  Common 
Way  naked  down  to  the 
Wafte,  the  Defendant  being 
a  Woman,  quaflied.  163 


Ittfant. 

I.  In  Ejectment,  the  Leilbr  of 
the  Plaintiff  being  an  In- 
fant, ordered  that  ne  nomi- 
nate a  Leflfee  who  may  be  re- 
ibonfible.  65 

1.  An  Affidavit  not  neceflary  to 
verify  a  Plea  of  Infancy  to  a 
Bond  againft  him  as  Heir. 

67 


Information,    See  Affidavits  7. 
Affauli  1.     Cofts  10. 

1.  For  fending  a  Letter  with 
thefe  Words,  Ton  are  a 
Scoundrel^  and  defrauded  the 
King  of  his  Duty^  I  tviiifrick 
you  to  the  Hearty  and  cau/ou 
to  an  Account,  An  Informa- 
tion denied,  the  Words  not 
importing  a  Challenge,  but 
as  a  Libel;  a  Rule  granted 
to  ihew  caufe.  58 

a.  To  reflet  upon  a  Man  in  the 
Execution  of  his  Office,  is 
Libellous  and  punifhable  by 
Information.  ibid. 

3.  If  a  Rule  for  an  Information 
be  difcharged  on  (hewing 
Caufe,  the  Party  who  made 
the  Motion  ihall  pay  the 
Cofts.  61 
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4.  Information  for  not  repairing 
the  Highways,  the  Grand 
Jury  having  refiifed  to  find 
an  Indi^lment.  fagt  63 

5.  Information  denied  againft  a 
Jufiice  of  the  Peace,  for  com- 
mitting and  charging  a  Man 
as  reputed  Father  of  a  fiaftard 
Child,  without  either  War- 
rant or  Summons.  125 

6.  Denied  againft  the  Judee  of 
a  Court  Leet,  for  committing 
a  Perfon  behaving  infolently, 
and  ufing  contemptuous  Lan- 
guage in  Court.  133 

7.  Information  cannot  be  quafhed 
on  Motion.  143 

S.  If  an  Information  be  filed 
without  an  Affidavit,  the 
Court  may  flay  Proceedings, 
or  order  it  to  be  taken  otf 
the  File.  ibid. 

Inquiry.    See  Error  3. 

1.  A  Writ  of  Inquiry  return- 
able on  a  Sunday,  and  exe- 
cuted on  a  Monday;  Error 
brought  and  Judgment  re- 
verfcd.  59 

2.  After  Notice  of  executing  a 
Writ  of  Inquiry,  the  Plain- 
tiff's applying  to  the  Court 
to  have  it  executed  in  Court, 
is  no  Waiver  of  the  firfi 
Notice;  the  Plaintiff  is  not 
obliged  to  give  frefh  Notice ; 
nor  to  appoint  any  particular 
Hour  for  executing  it.        60 

3.  On  a  Writ  of  Inquiry,  the 
Jury  find  for  the  Defendant 
one  Pennv  Damages ;  a  new 
Writ  ought  to  go.  97 


Iffui, 

Two  Iffues,  and  the  Verdifl 
found  only  one  of  them ; 
a  Vcrdi6l  may  cure  an  In- 
fuflicient  Declaration,  but 
cannot  help  itfelf.    Fagi  x86 

Judgment.  Sec  Arreft  of  Judg^ 
mentt  fFarrant  of  Attorney. 

If  the  Verdi6l  be  general,  and 
one  of  the  Counts  be  naught, 
the  Plaintiff  cannot  have 
Judgment.  203 

Jiifiice  of  Peace.  See  O^s  11. 
Informatiou  5.  Recogmzance 
I. 

JuftificatioM*    See  Plea  4,  i  x ,  1 6 . 

Libel.     See    Information    x,    a. 
Prohibition,  Words, 

Writ  de  excommunicato  capiendo ^ 
on  a  Libel  for  Slander  or 
Defamation,  the  Court  re- 
fufed  to  quafh  the  Writ,  the 
Charge  not  being  uncertain, 
the  Words  having  one  and 
the  fame  Signification.      13a 

Mandamus. 

I.  Mandamus  lies  not  to  the 
Spiritual  Court  to  grant  Ad- 
mini  ttration  to  the  refiduary 
Legatee,  on  the  Executor's 
renouncing.  139 

X,  On  the  Widow*s  renouncing, 
the  Spiritual  Court  refufed 
to   grant  Adminiftration   to 

the 


in  the  Cafes  in  the  Kings  Bench. 


the  next  of  Kin,  till  the 
Widow  had  exhibited  an 
Inventory ;  but  a  Mandamus 
was  granted  to  compel  them ; 
for  where  the  Widow  re- 
nounces, the  next  of  Kin,  is 
intitled   ex    debiio    Ju/Htue, 

Page  156 

Manflaughtir.     See  Bail  5. 

Mifcontinuance.     See  Error  3. 

Mutual  Debts,    See  Bond. 

1.  A  Mutual  Debt  pleaded,  or 
let  off  by  Stat.  2  Geo.  2.  muft 
be  a  Debt  of  the  fame  Nature 
and  Degree.  74. 

2.  Debt  by  fimple  Contrail  can- 
not be  fet  off  againft  a  Debt 
upon  Bond.  139 

Nonjuit.     See  Adniimflrator  2. 

Notice,     See  Countermand, 

1.  After  Notice  given  of  exe- 
cuting of  a  Writ  of  Inouiry 
before  the  Sheriff,  Applica- 
tion to  the  Court  to  have  it 
executed  in  Court  before  the 
Chief  Juftice  at  the  Sittings; 
the  Application  is  no  Waiver 
of  the  firft  Notice,  nor  is  it 
neceflary  to  give  frefli  Notice, 
or  to  appoint  any  particular 
Hour  for  the  executmg  it.  60 

2.  In  a  Notice  under  a  Copy  of 
a  Writ,  ferved  on  the  De- 
fendant, his  Name  was  omit- 
ted $    Proceedings  fet    afide. 

131 


Order, 

1.  Order  of  Seilions,  that  the 
Mafter  (hould  refund  Part  of 
the  Money  received  with  an 
Apprentice.  P^gf  129 

2.  Whether  neceffary,  that  fuch 
Order  (hould  fet  forth  that 
the    Party    was    fummoned. 

129 

Original, 

1.  The  Original  bearing  Telle 
in  the  Vacation,  and  the 
Capias  of  the  Term  preced- 
ing. 63,  65 

2.  Defendant  can't  take  Advan- 
tage of  a  bad  Original,  but 
upon  Oyer  or  Certiorari,  138 

Oyer.    See  Original  ^.    Plea  12. 

z.  Oyer  of  an  Original.  63 

—  of  a  Capias.  65 

—  denied    of   a    Ca.   Sa. 


2. 
3- 


pleaded  to  a  Scire  facias,  66, 

67 

4.  The  Defendant  in  an  A£lion 

of  Covenant  cannot  fet  forth 

any  Deed  without  Oyer,    104 

Paytnent,    See  Plea  5,  12. 

Peer.     See  Affidavit  3. 

Pickage  and  Stallage.    Sec  Af- 
fumpfit  5. 

Plea,      See   Attorney  2.      Bar. 
Co/Is  7,  8.     Formedon. 

I.  The  Defendant  ordered  to 

abide 
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abide  by  hU  Plea,  or  plead 
fuch  a  one  as  he  would  ftand 
by,  though  the  Plaintiff  had 
demurred,  and  given  a  Rule 
to  Join  in  Demurrer.  Pagi  58 
s.  Plea,  That  the  Capias  hwe 
Tefte  frecedmt  to  the  Original, 
aid  before  the  Caufe  of  ASion 
accrueJ,  fet  afide  with  Cofts, 
for  want  of  an  Affidavit  to 
verify  it.  65 

3.  To  a  Scire  facias ,  Plea  of 
Execution    by    a    Ca.    Sa, 
Oyer  of  the  Ca.  Sa.  Denyed 
for.  66,  67 

4.  Leave  to  plead  double  to  an 
AAion  of  falfe  Imprifonment, 
vix.  Not  Guilty,  and  a  War- 
rant from  a  Juftice  of  Peace. 

71 

5.  To  a  Bond  payable  on  the 
nth  of  jutte.  Payment 
pleaded  on  the  loth,  good. 

75 

6.  Defendant    pleaded    to   the 

Jurifdi^ion,  that  he  lived  in 
the  County  Palatine  of  Chef- 
ter,  not  good  without  an 
Affidavit,  nor  to  be  fupplied 
by  a  fubfequent  one.        ibid, 

7.  The  Advantage  of  an  ill 
Plea  of  Tender  waived,  by 
the  PlaintifTs  taking  Money 
out  of  Court.  101 

8.  After  a  fpecial  Demurrer, 
and  Joinder,  the  Defendant 
waives  his  Demurrer,  and 
pleads  mi  debet  to  a  Judg- 
ment j  the  Court  refufed  to 
fet  afide  the  Plea.  104. 

9.  Plea  in  Bar  never  fuppreffed 
on  Motion.  ibid. 

10.  After  Time  given  to  plead. 


the  Defendant  demurred 
generally,  the  Court  refufed 
to  fet  the    Demurrer  a£de. 

P4^e  IIS 

II.  Plea  by  a  Servant,  that  his 
Plaintiff  haviag  afasdied  the 
Matter,  he  them  and  there  af- 
faulted  the  Plaintiff  in  De- 
fence of  his  Mafler;  ad- 
judged ill  on  Demurrer,  the 
Word  hennstg^  relating  to  a 
Time  paft.  134 

IS.  After  Oyer  of  the  Bond,  the 
Defendant  pleads  Payment 
before  the  Day  mentioned  in 
the  Condition,  and  Verdtft 
for  the  Plaintiff  adjudged 
good,  and  Repleader  denied. 

US 

1 3.  Plea  to  a  Scire  facias  againft 

Bail,  that  no  Ca.  Sa.  was 
profecuted  and  returned  asrte 
Diem  emamatioms  brew  de 
Sci.  Fa.  AdjudgM  ill,  for  the 
Ca.  So,  may  be  returnable  the 
Day  the  Sci.  Fa.  iffued,  and 
the  Plea  fhould  have  been 
ante  emanationem  brevts,  Qfc. 

14.  Trefoafs;  Replication,  that 
the  Locus  in  qno  was  the 
PlaintifTs  Efhite  of  Inhe- 
ritance and  his  own  proper 
Land;  this  not  fufficient  to 
intitle  the  Plaintiff  to  his 
Action,  does  not  fhew  Pof- 
feffion  or  Right  of  Entry ;  It 
ma^  be  a  Property  in  Re- 
mamder  or  Reverfion.       153 

15.  Where  further  Time  is 
given  to  plead,  a  Rule  to 
plead  is  not  neceilary.       1 54 

16.  Plea  that  the  Plaintiff  was 

fined 


in  the  Cafes  in  the  King's  Bench. 


fined  3  /.  and  that  he  entred 
and  took  the  Goods  to  fatisfy 
the  Fine,  not  faying  by  what 
Authority  impofedy  or  for 
what  OfFence.  Pagi  164 

17.  Motion  to  waive  Plea  of 
Sotuit  ad  DuM  to  a  Bond, 
and  plead  Stat.  5  6^  6  Eiku. 
6.  concerning  Sale  of  Offices. 

181 

P99f^s  Rati,    See  Certiorari, 
Pofiia.    See  Diftringas, 

Prijbners, 

I.  Prifoners  may  bt  afligned 
over  by  Parol  to  the  fuc- 
ceeding  Sheriff;  but  the  new 
Sheriff  may  conipel  the  old 
one  to  make  Affignment  by 
Indenture.  125 

Procifs. 

Copy  of  a  Latitat  to  the  Cham- 
oerlain  of  Chefter  may  be 
ferved  on  the  Defendant, 
without  any  Mandati  from 
the  Chamberlain.  160 

Prohibition.     See  Libel, 

I.  To  a  Libel  for  calling  Rogue 
and  Rafcal,  10  z 

s.  Difference  where  the  Wordii 
import  a  Reflection  upon  the 
Profeffion  and  Bufinefs  of 
another,  and  where  they  are 
general,  and  have  no  Ten- 
dency to  any  particular  Func- 
tion. 103 

3.  To  a  Libel  in  the  Spiritual 


Court  for  a  clandeftine  Mar- 
i    made    a    Temporal 


riai 


lagej 
Offence  by  7  QT  8  JF.  3.  and 
10/.  Penalty.  Page  148 

4.  Where  a  Remedy  is  given  by 
Common  or  Statute  Law  in 
the  King's  Temporal  Courts, 
whether  the  Matter  be  Tem- 
poral or  Spiritual,  the  Eccle- 
fiaftical  Courts  have  no  Jurif- 
di6lion,  except  there  be  a 
particular  Saving  in  the  Sta- 
tute for  that  Purpofef  but 
where  the  Proceedings  are 
dinferfo  i/ttuitu,  the  Ecclefias- 
tical  Court  fliall  not  be  pro* 
hibited.  153 

5.  Prohibition  after  Sentence  to 
a  Libel  for  Tithes,  where  the 
Party  intitled  himfelf  by  En- 
dowment, Cuftom  or  Pre- 
fcription.  196 

6.  Offerings  due  by  Cuftom,  and 
when  that  comes  in  Queftion, 
a  Prohibition  muft  go.     ibid, 

7.  If  a  Modus  be  pleaded  in  the 
Spiritual  Court,  and  denied, 
a  Prohibition  always  granted. 

ibid, 

S^antum  Meruit,  Stt  Ajfumpjit  \, 

Recognizance, 

1.  Recognizance  taken  before  a 
Juftice  of  Peace  to  appear  in 
this  Court,  and  anlWer  all 
Matters  generally,  without 
fpecifying  the  Facb.         161 

2.  Variance  between  the  Bail- 
Piece  and  Recognizance,  De- 
fendant having  in  the  firft 
the  Addition  of  Gentleman, 


A  A 


m 


A  Tabk  of  the  Principal  Matters 


in  the  latter  of  Efq^.     No 
Bail  to  the  A^on.  Pagi  i8o 

Record. 

Record  of  Njfi  prius  loft  after 
Verdict,  a  new  Record  or- 
dered to  be  made  io6 

Rgmaindir,     See  Devift  a,  4. 

Remainder  cannot  be  limited  on 
a  Fee.  177 

Rent,     See  Covenant,  Debt  2. 

Requejf,    See  JJumpJSt  a. 

Scire    Facias,     See    Bail  a,   3. 
FUa  3,  13. 

I.  A  Scire  Facias  on  a  Writ  of 
Error  from  a  Judgment  in 
the  Mar/halfea^  returnable  on 
a  Day  certain.  6a 

a.  A  Scire  Facias ^  not  having 
fifteen  Days  between  the 
Tcfte  and  Retunii  aided  by 
Statute  16  Car,  i.  74 

3.  A  Miftake  of  the  Chief  Jus- 
tice** Name  in  the  Tefte  of  a 
Scire  Facias.  x8o 

Senvers,     See  Certiorari  3. 
Sheriff,     See  Prifoners. 

Special  Juries. 

I .  A  Rule  of  Court  for  a  Special 
Jury,  for  a  Trial  the  Sittings 
after  Term  cxprcfly,  the  Caufe 
being  not  then  tried,  may  be 


tried  by  the  fame  Jury  at  the 
Sittings  after  the  fubfequcnt 
Term,  and  no  new  Rult  of 
Court  neceflfary.  Page  77 
a.  Special  Juries  excepted  in  the 
A£l  3  Geo,  a.  and  Proceed- 
ings thereon  muft  be  in  the 
Manner  and  Form  as  before. 

3.  The  Authority  of  a  Special 
Jury  arifes  from  the  iding's 
Writ,  the  Purport  of  the 
Rule  is  only  to  have  a  fair 
Jury  ftruck.  ibid. 

4.  The  Rule  for  a  Special  Jury 
need  not  be  fugeelled  on  Re- 
cord, fpecial  Juries  being 
fupported  by  the  Common 
Law,  which  is  not  altered 
but  affirmed  by  Statute  3  Geo. 
a.  86 

Stallage.     See  Jffkmpjit  5. 

Tales.    See  Trial. 

Tender.    See  Plea  7. 

Tefte.    See  Capias.    Scire  Facias 
a.  3- 

Tithes.     See  Prohibition  5,  6,  7. 

Toll.    See  Affumpjit  5. 

Toll  to  be  taken  for  Goods  fold 
only,  except  by  fpecial  Cus- 
tom, and  then  it  may  be 
taken,  tho'  nothing  be  fold. 

ao3 

Trial. 


in  the  Cafes  in  the  King's  Bench. 


Trial.  See  Anundmifit  4.  C^s 
i»  3f  5»  9>  10.  Cwntirmaid, 
Sficial  Juriis  x. 

Defendant  in  an  Indiflment  to 
be  tried  by  a  Special  Jury, 
carries  down  the  Record,  and 
eets  a  Warrant  for  a  Tales ; 
out  there  being  a  Difi&us 
Juratvrum^  neither  Party 
prayed  a  Talis,  The  De- 
fendant (hall  not  pa^  Cofts 
for  not  going  to  Trial,  the 
Profecutor  oi^ht  to  have 
moved  for  a  Talis  and  pro- 
ceeded. Pagi  69 

Vartanci,  See  Ca.  Sa,  Ejict- 
mmt  3.    Rieogmisuptci  a. 

Fimii. 

Venue  changed  a  fecond  Time 
by  Motion  to  amend  the 
Declaration.  ibuL 

VerdiQ,  See  Admimfirator  i. 
Iffui^  Judgment^  Ricord. 

A  Verdia  fet  afide,  for  that  the 
Pleadings  beine  Special  were 
not  entred  witn  the  Clerk  of 
the  Paper.  96 

U/is. 

X.  In  a  Covenant  to  ftand  feiied 
to  Ufes,  there  muft  be  a  Con- 
(iderationf  or  the  Limitation 
is  void.  107 

2.  A  Confideration  in  fuch  Cafe, 
confident  with  the  Deed,  may 
be  averred.  ibid, 

3.  A  Covenant  in  Confideration 

A 


of  natural  Love  and  Aflfec* 
tion,  to  ftand  feized  to  the 
Ufe  of  the  Wife  for  Life, 
with  Power  for  her  to  limit 
over  the  Eftate  to  fuob  Perfon 
as  (he  ftiould  appoint,  is  a 
void  Limitation.       Pagi  107 

Warrant  of  Attorniy^ 

A  Warrant  of  Attorney  to  con- 
fefs  a  Judgment  of  a  particu- 
lar Term,  if  the  Judgment  be 
not  entred  of  that  Term,  the 
Power  is  determined,  and  the 
Warrant  of  Attorney  is  no 
Acknowledgment  of  the  Debt 
to  ground  an  A^ion  on.    96 

JFiUs. 

The  Intention  of  the  Teftator  to 
be  regarded,  if  not  inconfiftent 
with  the  Rule  of  Law.      x  70 

W^iimfs. 

The  Evidence  of  a  Woman  re- 
jeAed,  for  that  her  Hufband 
had  received  a  Bond  of  30  /. 
and  was  to  receive  ^o  /.  more, 
if  the  Caufe  went  in  Favour 
of  the  Party  who  had  Sub' 
poened  her.  61 

Words,  See  Arrefl  ofjudgmint^ 
Cofts  1,  6.     Prohibition  x^  a. 

X.  Words  rpoken  of  an  Attor- 
ney, That  hi  could  frovi  him 
gmUjf  ofPifjwy  and  Forgify, 
and  that  hi  defirvid  to  bi 
tran^ortidi  whereby  he  was 
refii&d  to  be  admitted  a  Soli- 
citor in  Chancity.  57 


A  1 


a. 


A  liable  of  the  Principal  Matters,  ^c. 


%, 


For  fending  a  Letter,  wherein 
were  thefe  Words,  You  are  a 
Scotmdrtlf  atuiAavg  dMfrauded 
tki  King  of  his  Duty^  PU  prick 
/om  to  tki  Heart  f  aid  call  you 
to  am  Accoimt.  An  Informa- 
tion refufed  on  the  Foot  of  a 


Challenge,  but  as  a  Libel,  a 
Rule  to  (hew  Caufc.  Page  5S 
In  an  A£lion  for  Words 
whereby  the  Plaintiff  loft  her 
Marriage,  not  neceflary  to 
alledge  that  (he  was  capable 
of  contracting  Marriage.    64 


%*  Tki  pagination  refers  to  the  Second  Edition  {1764)^  prefir'ifed 
in  tie  nuBTgtn  oj  this  EMtion, 


FINIS, 


REPORT 


or 


CASES 


IN 


Chancery^  the  Kings  Benchy  &c. 

In  the  Fourth,  Fifth,  Sixth,  Seventh,  and  Eighth 
Years  of  his  late  Majefty  King  GEORGE  the 
Second ;  during  which  Time  Lord  King  was  Lord 
High  Chancellor  of  Great  Britainy  and  the  Lord 
Raymond  and  Lord  Hardwicki  were  Lord  Chief 
Juftices  of  England, 


The   SECOND   PART. 


NAMES 


CASES  in  the  Second  Part. 


REACH  *.  Bourn    P.g« 

"9 

Kmg(Tbt)v.  Glle»'»{St.) 
Parifc         Page 

190 

Buckle  V.  Broim        

"3 

Bvron  and  Phil]p»       

C(iapm«ii  tr.  Lamb     

. -v.  Giofvcnor 

iji 

V,  Gun  ma  ken  Com 

Clemenu,(St.)«iSr.M.r- 

^?  J     

tin'i           

16I 

Cooper  ti.  Norman     

Dirby  f.  Poole            

>95 

V.  Kempfon  

1..  Llindaff<Bp.) 

Gore  V.  Gore             

*54 

Gratnick  and  Sir  S.  Shellej 

»ii 

Guibcrt  and  Tonn       

ll« 

Hlgden  AK^  Forfter     

134 

f.  Lloyd        

Jacb-i  and  Crofby       

a67 

v.  Lyminglon 

Keble<WHickcnngill 

»71 

Ni.jor      

Kirg    (The)  V.   Bnekley 

v.OIUjrne     — 

P.ri(h 

»*7 

■».  Pinkney    

V.  Brittain     

v.  Price          

V.    ETdham    Bo- 

  -u.  Rippon  lohabi- 

rough       

*41 

tuitl           

*.  Fuller        

.>s 

*.  Rufhworth 

*,*  Tht  fapnaliaii  rtftri  ta  tie  Sectnd  EiSlien  (1764),  (A/ jf^w« 
bfinggitMii  a  lAt  margin  tflkii  Editim. 


Names  of  Cafes  in  the  Second  Fart. 


King  (The)  a;.  Saunds  Page  268 
V.  Shrew(bury  Cor- 
poration 28  a 
— ^^—  v.  —  Juftices    246 


—  n),  Stroud    Inhabi- 

tants          

— —  V.  Suny  Juftices 

—  V.  Taylor       

—  V,  Thomas    — ^ 

v.  Walker     

-«—  V.  Wallingford  Juf- 
tices          

—  v.Walfol    Corpo- 

ration         

—  v.  Weeks      


— ^  v.  Wollafton     In- 
habitants -— — 

Lofield  n),  Bancroft     

London  (Bp.)  a;.  Mercers 
Company  — 


171 
209 
272 
214 

*34 
209 

*45 
290 

»5« 

213 

215 


London  City  amd  Sir  Fiiher 

Tench      Page 

Lowet  and  Ux*  <z;.  Bu(by 
Mackarley  <i;.  Barrow 
Mandy  v.  Mandy       — 
Martin  (St.)  Ludgate  v.  St. 

Martin,  Weftminfter 
Nichols  and  Swordfeager 
Northpeltherton  and  Hor- 
iington  Pari(hes       — 
Oates  and  Collins       — 
Ofting  n).  Jarvice        — 

Patten  tfff</ Smith        

Paul  and  Knight        — 
Read  «i;.  Chapman      — 

Rekhead  •v.  Cathcart 

Rotherford  and  Scot  >— — 
Thruftout  4/.  Holdfaft 
Wigley  v.  Peachy      ■ 
WiSi  v.  Chapman     


*37 
218 

»39 
297 

240 
»33 

241 
269 
242 
249 
222 
226 
280 
2x4 

29l6 

228 
227 
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TITLES  in  the  Second  Part. 


ACTION    Page 
■^  AdmiraJty 

i3,»*7 

»J7 

Libel            Pigeiij.  114, 

114 

«»6, 

Affmntfil         

«J1. 

.67 

Binkniptcy   

Conviaion     

SJ9 

:n 

Motion  for  SiM  WarraiUt 

Covenant       

»1T 

iSo 

»plnft  JuHiccs 

Order  of  Juftices            »+? 

Debt      - 

—  *iS 

19J 

Dkoti        

»7J 

Order  of  Removal         1171 

Devift         

»S4 

»4i,  »7i,  ilj,  »g! 

EjtanMnt       

>*6 

PwiOi  Clerk    

Error           

»7S 

Policy  of  Inninince    

Execution     

Eiiottion      

iSS 

Prironer  in  Execution 

»97 

Promiffory  Note         — 

titri  Facial     

.j6 

SiuatelmftSt     ».J 

!ifc.."~  " 

—   114, 
t», »3o 

IJO 

144 

RepleTin      

Roadi       

Infonnation  109,1 

10,  IJO, 

•50, 

iSS,  >7>. 

80, «90 

19a 

Settlements         —     «4o 

L«ndT» 

190 

Trefpafi         iiS,  »Ji,  «34. 
Writ  of  Error 

*,'  -T/u  fagauttiam  rtferi  It  lAt  StcfiiJ  EditiM  (1764),  (4<,^jw« 
btiMg  grutM  M  lit  margin  efiMi  BiStitm. 

Jadttunal 


Additional  CASES  in  B.R.      <»»  > 

The  King  and  The  Mayor  of  Lyming- 

ton.     Hil.  5  Geo.  z. 

■■"ORMATION  being  granted  SnfomuiMi. 

theNature  oi a, ^ua  Warranto^ 

id  a  Return  nude,  the  PlaintilF 

I  order  to  defeat   a  Traverfc, 

:fore  the  Defendant  had  either 

pleaded,  demurred,  or  traverfed,  moved  for  a 

Trial  at  Bar,  notwithflanding  the  Defendant 

bad  then  a  Fortnight's  Time  to  plead  in :  The 

Court  denied  the  Motion,  and  faid  they  could 

not  deprive   the   Defendant   of    the  Benefit 

which  the  Law  gives  him  by  obliging  him  to 

joinlfTueby  granting  aTrial  at  Bar.  We  don't 

know  upon  what  Imie  may  be  joined. — Sup- 

pofe  this  had  been  upon  Ejediment,  didyou 

ever  know  fuch  a  Motion  granted  ?     A  Trial 

at   Bar  was   never  moved    for  before   Iflue 

joined. 

The 


364  Cafes  m  B.  R.     5  Geo.  II. 


MaMdamHs, 


The  King  and  The  Juftices  of  the 
Borough  of  WalUngford. 

Xii'ANDAMUS  to  reimburfe  a  Surveyor  of 
^  ^  the  Highway  according  to  3  &  4  ff^. 
i^  M.  c.  12.  It  was  moved  to  fuperfede  the 
Writ  before  anv  Return  was  made  to  it.  The 
Court  denied  the  Motion,  and  faid,  they  could 
not  quafli  the  Mandamus  before  a  Return  was 
made. 


RoaJs, 

•  Prw.  Stat. 

4  Geo.  c.  4. 


(«10.) 


The  King  and  The  Juftices  of  the  Peace 

for  the  County  of  Surry. 

D  Y  the  AGt  of*  4  (?.  i.  for  amending  the 
^  Roads  from  City  of  London  to  the  Town 
of  Eaji  Grinjlead  in  Suffix^  and  to  the  Town 
of  Sutton  and  King/ton^  Surry j  Commiffioners 
and  Truftees  were  appointed  to  mend  the 
Roads  and  ere&  Gates  and  Turnpikes  within 
fuch  a  particular  Precinfl;  and  further  en- 
abled, that  the  Juftices  of  Peace  for  (aid 
Counties  may  at  their  Quarter-Seffions  inquire 
into,  hear  and  determine  the  Abufes  commit- 
ted by  the  Commiffioners  and  Truftees  in 
Execution  of  the  Powers  given  them  by 
Virtue  of  this  Aft.  The  Truftees  erefted  a 
Turnpike  in  Kingjiony  which  the  Juftices 
ordered  to  be  pulled  down  and  removed,  and 
direfted  the  Sheriff  to  put  in  Execution  (aid 
Order. 

Mr.  Fazakirly  moved  to  quafh  this  Order, 
infifting  (and  agreed  to  by  the  Court)  that 

the 
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the  Juftices  had  no  Authority  to  remove  this 
Turnpike.  The  AA  of  Parliament  gives  the 
Commii&oners  a  Power  to  ered  any  Turnpike 
or  Turnpikes,  Gates,  (^c.  within  fuch  a  par- 
ticular Diftri£b  ;  if  therefore  this  Turnpike  be 
ere£ted  within  the  Place  limited  and  pre* 
fcribed  by  the  A£l,  they  have  done  no  more 
than  they  are  authorized  to  do,  and  confe- 
quently  no  Abufe  of  their  Power.  The 
Words  of  the  Statute  are  general,  and  leave  a 
difcretionary  Power  in  the  Truftees  to  ered 
as  many  Turnpikes  as  they  ihall  think  conve- 
nient. But  fuppofing  this  Turnpike  was  not 
ere£led  within  the  Place  prefcribed  by  the 
Ad,  it  is  then  clear  that  the  Juftices  can  have 
no  Authoriqr  to  take  Conuzance  of  this 
Matter  by  Virtue  of  the  Statute.  For  the 
A€t  circumfcribes  the  Authoritv  of  the  Jus- 
tices to  the  Power  given  to  the  Truftees ; 
and  if  they  have  taken  upon  them  to  ereA 
Turnpikes  in  Places  which  are  not  within  the 
Provifion  of  the  A£t,  then  the  A&  is  quite 
out  of  the  Queftion,  and  the  Truftees  are 
guilty  of  a  Nufance,  and  indidlable  for  it  at 
Common  Law  i  and  for  that  very  Reafon  the 
Juftices  can  have  no  Conuzance  of  the 
Matter,  becaufe  the  hcus  in  quo  is  not  within 
the  Direction  of  the  Aft.  There  was  another 
Objedion  taken  to  the  Order,  viz.  That  the 
Juftices  could  not  give  Direftions  to  the 
Sheriff  to  execute  this  Order,  there  being  no 
Provifion  in  the  Aft  to  this  Purpofe.  But  to 
this  it  was  anfwered,  that  wherever  an  Aft  of 
Parliament  gives  a  Power  to  the  Seffions,  fafr. 
to  hear  and  determine,  it  neceflarily  imports  a 

Power 
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Power  of  Execution,  and  likewife  extends  to 
all  Things  which  are  incidents  to  the  Power. 
The  SheriflF  is  the  proper  Officer  of  the  Sef* 
fions,  and  is  obliged  ex  officio  to  execute  their 
Orders ;  and  for  this  rurpofe  was  cited  The 
^een  and  fVyat^  Salk.  380.  Lamb.  Juji. 
SS.  i./o,  50,  372>  381.  Dalt.  Jujt.  13a,  397, 
398.  The  Court  quafhed  the  Order  upon 
the  firft  Objection,  and  gave  no  Opinion  upon 
the  fecond. 


The  King  v.  Price. 

Information,      INFORMATION  in  the  Nature  of  ^ 

^  Warranto.  In  the  Pleadings  it  was  let 
forth,  that  the  Borough  of  New  Radnor  was  a 
Corporation  Time  immemorial,  and  that  it 
was  known  and  called  by  feveral  Names.  That 
Queen  EU%aheth  incorporated  it  afterwards  by 
Letters  Patents  by  the  Name  of  New  Radnor y 
and  that  it  was  provided  by  faid  Letters  Pa- 
tents, that  no  one  effet  aut  remaneret  a  Capital 
Burgefs  who  was  not  Refident  and  Commo- 
rant  infra  Villam, — There  was  a  Replication 
and  Rejoinder;  and  upon  Demurrer,  it  was 
objected  by  Mr.  BootU^jun.  that  the  Induce- 
ment to  the  Traverfe  upon  the  Replication 
was  immaterial.  It  is  fet  forth  by  way  of 
Inducement,  that  the  Defendant  at  the  Time 
he  was  ele£led  Capital  Burgefs,  or  at  the 
Time  he  was  fworn  into  his  Office,  was  not 
Refident  and  Commorant  infra  Fillam  pra- 
diSfy  abfque^  is^c.  and  to  traverfes  his  being 
Refident,  ^c.  Now  the  Charter  in  the  dis- 
qualifying 
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Qualifying  Claufe  does  not  require  that  he 
mall  be  Refident  at  the  Time  of  Ele&ion, 
but  that  he  {hall  continue  Burgess  no  longer 
than  he  is  Refident  and  Commorant  within  the 
Borough,  which  difqualification  does  not  ex- 
tend to  the  Time  of  his  Ele£lion,  but  to  the 
not  continuing  Refident  after  his  Eledion. 
So  that  what  is  alledged  in  the  Inducement 
that  he  was  not  Refident,  &r.  at  the  Time  of 
Eledion  is  immaterial,  and  therefore  Judg- 
ment ought  to  go  for  the  Defendant  i  for  all 
Inducements  to  the  Traverfe  ought  to  be 
material  as  well  in  the  Cafe  of  the  Crown  as 
of  the  Subje<^  ;  and  fo  is  2  Leon.  52. 

Mr.  Fazakerly  conf :  Tho*  the  Form  of 
Pleading  is  not  fo  regular  as  might  have  been, 
yet  upon  the  Face  of  the  whole  Pleading  • 
there  appears  a  fufficient  Averment  to  difqualify 
the  Defendant.  It  is  exprefly  alledged,  that  he 
was  Commorzntpertotum  Tempus  extra  Fillam ; 
and  it  is  no  where  shewn  in  the  Defendant's 
Plea,  that  he  was  qualified ;  he  only  fays  he 
was  eleded ;  but  it  is  no  where  alledgea  that 
he  was  Commorant  infra  ViUamy  or  intitled 
to  exercife  this  Office ;  (o  that  notwithfbmd- 
ing  the  Inducement  to  the  Traverfe,  and  the 
Traverfe  itfelf  are  naught,  yet  there  ilill  re- 
mains a  fufficient  Averment  upon  the  Face  of 
the  Pleadings  to  difqualify  the  Defendant. 
By  the  9th  of  Anm^  twenty  Informations  of 
this  Nature  are  put  upon  the  fame  Footing  as 
Civil  Adions  are,  and  therefore  the  DefeS  of 
the  Inducement  is  now  aided  by  the  Statute 
of  Jeofiiils. 

The  Court  faid,  altho'  the  Inducement  be 

immaterial, 
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immaterial,  yet  if  there  appears  fufficient 
Matter  in  the  Plea  to  difqualify  the  Defen- 
dant, that  would  fupport  the  Information. 
Statute  of  Jeofiiils  will  extend  to  this  Cafe : 
The  Defendant  has  not  (hewn  this  Defed  in 
the  Inducement  for  Caufe  upon  the  Demurrer, 
fo  that  it  is  Matter  of  Form  only  which  is 
aided  by  the  Statute;  and  therefore  the  Ob- 
jedlions  in  Support  of  the  Demurrer  were 
overruled,  and  Judgment  againft  Defendant. 
Trin.  Term  5  fcT  6  5.  2.  1732. 

(219.)  The  King  v.  Brittain. 

InMament,        INDICTMENT  for  exercifing  the  Trade 
Troiie.  *     of  a  Butcher  within  the  City  of 

not  having  ferved  an  Apprenticeihip  fecund^ 
formam  Stat\  and  then  avers,  that  this  was  a 
Trade  at  the  Time  of  making  the  Statute, 
Ufitaf  infra  Regnum  Anglia ;  and  upon  De- 
murrer to  this  Indi£lment,  it  was  objected 
that  the  infra  Regnum  Anglia  was  wrong, 
becaufe  Ance  the  Union  there  is  no  fuch 
Place,  but  it  ought  now  to  be  infra  Regnum 
Magna  Britannia  ;  and  cited  the  Cafe  of  the 
King  and  fVingrow^  HiL  2  G.  2.  Indidment 
for  exercifing  the  Trade  of  a  Butcher  in  hoc 
Regno  AngUa^  and  quafhed.  The  King  and 
Parijh^  HiL  and  Eafier^  3  G.  i.  King  and 
Hog^  Trin.  9  G.  i.  King  and  Tomson^  HiL  4 
G.  2.  on  Demurrer.  Serjeant  Oiappell  allowed 
the  Averment  to  be  wrong,  but  faid  it  was 
unneceiTary — in  the  Cafe  of  fVhite  and  Eng- 
landy  3  Salk.  42.     4  Mod.   145.     Debt  upon 

the 
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the  Statute  for  ufing  the  Trade  of  a  Tyler  ; 
and  upon  Demurrer  it  was  objetfted,  that  the 
Declaration  was  ill,  becaufe  the  Plaintiff  did 
not  aver  that  the  Trade  of  a  Tyler  was  an 
Art  or  Myftery  ufed  in  England  at  the  Time 
of  making  the  Statute.  Sed  per  Holt  C.  J. 
The  very  Trade  is  mentioned  in  this  Statute, 
and  therefore  it  muft  neceflfarily  be  intended 
that  it  was  ufed  at  that  Time.  He  likewife 
cited  I  Lev,  243.  Cro.  Eliz.  187.  The 
Court  feemed  to  think  the  Averment  ne- 
ceiTary,  and  (o  are  the  exprefs  Words  of  the 
Statute,  viz.  to  ufe  or  exercife  any  Craft  or 
Myftery  now  ufed  or  occupied  within  the 
Realm  of  England.  Vide  5  Eliz.  r.  4.  I.  31. 
And  by  the  Statute  of  Union  the  Name  is 
now  changed  into  the  Kingdom  of  Great  Bri- 
tain^  and  it  ought  to  have  been  alledged  in 
the  Indictment,  and  therefore  the  Indidtment 
was  quaihed  for  the  Reafons  above. 


Byron  and  Phillips. 

1^0  R  Execution  de  bonis  propriis  againft  an  Execution. 
^  Executor.  Judgment  being  had  againft 
Teftator,  and  a  Devajiavit  found.  Defendant 
pleaded  Plene  Adminmravit  before  the  Return 
of  the  Writ,  but  mewed  not  how  he  had 
adminiftred  as  he  ought  to  have  done.  Cro. 
Eliz.  577.  SaU.  266.  JVergecon.  Objeded 
to  the  firft  Fieri  Facias^  that  there  did  not 
appear  that  there  ever  was  a  Scire  Facias  upon 
the  Judgment. 

Ch.  juji.  There  ought  to  be  a  Scire  Facias 

B    B  ^  to 
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to  make  the  Defendant  Party  to  the  firft 
Judgment,  and  that  he  might  have  a  Day  to 
plead,  for  he  might  have  a  Releafe.  This  is 
an  Execution  2^inft  one  not  made  Party  to 
the  Writ.  And  Judgment  was  given  for  the 
Plaintiff,  unleft  Caufe  before  the  End  of  the 
Term.  Fide  Cafe  of  Guibert  and  Jones^ 
Poft. 


(818.)         Buckle  V.  Brown.     Pafch.  5  Geo.  2. 

RipUnnn.  jN  Replevin,  the  Lieutenant  of  Militia  for 

-'"  the  County  of,  ^c.  made  a  Rule  by  Vir- 
tue of  a  Power  given  him  fo  to  do  by  13  CsT  14 
Car,  2.  c,  3.  by  which  the  Plaintiff,  a  fworn 
Attorney,  was  charged  with  the  Payment  of 
2  s,  and  his  Landlord  with  the  Payment  of 
2  X.  f>d.  more.  A  Diflrefs  for  Default  was 
made  upon  the  Goods,  &c.  The  Plaintiff 
replevies;  Defendant  avows  under  the  faid 
A£l,  and  to  this  Avowry,  Privilege  and  no 
Notice  to  the  Landlord  of  the  AfTeflment  was 
pleaded  in  Bar,  after  firfl  having  obtained  a 
Rule  of  Court  for  Leave  to  plead  it  ac- 
cordingly. 

Lofield  V.  Bancroft. 

Aaknfw  a       A  CTION  for  a  Libel.     There  were  three 
Libel  "^^     Counts  in  the  Declaration,  the  laft  of 

which  fets  forth,  that  the  Defendant  malitiofi 
charged  the  PlaintifFwith  Felony,  viz.  Crimen 
Felonia  impofuit  pro  procuration*  in  poculisy  An^ 
glice^  picking  his  Pockets,  and  pojiea^  fciL  he 

caufed 
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caufed  him  to  bearreftedand  imprifoned  for  faid 
Felony.  The  Jury  found  the  two  firft  Counts 
for  Defendant,  and  the  laft  was  found  for 
PlaintiiF,  and  Damages  accordingly.  It  was 
moved  in  Arreft  of  Judgment,  that  it  was  no- 
where fliewn  in  the  laft  Count  that  the  Libel 
was  publifhed  and  fpoken  of  the  Plaintiff;  and 
it  is  held  in  Cro.  Jac,  126.  that  an  innuendo 
in  this  Cafe  would  not  ai&ft  the  Declaration. 
oAly^  It  is  (aid  pro  procuratiorf  in  pocuEsj 
jfnglic/j  picking  his  Pockets;  whcre2S pocubim 
is  Latin  for  a  Cup,  and  wherever  there  is  a 
proper  Latin  Word,  Anglic/  will  not  avail,  as 
in  this  Cafe  it  ought  to  have  been  pro  procura- 
tion* in  Loculis. 

It  was  anfwered  by  the  other  Side,  that  if 
the  Word  poculis  be  rejefted  it  will  ftand  thus ; 
pro  procuration*  jfnglic?  picking  his  Pockets,  or 
rejeGt  the  Anglic^^  and  then  it  will  be  for 
picking  out  of  Cups,  and  either  way  it  will 
be  good.  As  to  the  firft  Obje£lion,  it  was 
(aid  that  here  are  two  diftin£t  Counts ;  that 
an  A£^ion  wiU  lie  for  publiihing  a  Libel,  and 
an  A£bion  will  likewife  lie  for  charging  a  Man 
with  Felony  ;  fo  that  the  Fa£ts  being  in  them- 
felves  diftind  and  feparate,  the  Counts  muft 
be  taken  to  be  fo  likewife;  and  if  fo,  the 
Declaration  will  be  well  enough ;  for  it  is 
exprefly  alledged  that  he  caufed  the  Plaintiff 
to  be  arrefted,  pro  Felonid  pradiSf . 

Upon  looking  into  the  Kecord,  it  appeared 
that  the  Verdid  was  found  upon  the  whole 
third  Count,  and  Judgment  was  arrefted  by 
the  Court  for  the  Reaion  above.  2  Keb,  154. 
Teh.  68. 

B  B  2  Rotherford 
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(ai4.)  Rotherford  v.  Scot, 

Libel  Admi^      HPHE  Defendant  was  Libelled  againft  in  the 
rafyCwTL         '-      Admiralty  Court  in  1000/.   Dam^es; 

be  was  afterwards  charged  by  the  Plaintiff  in 
an  A£lion  of  Debt  of  25  /.  in  j8.  ^.  and  was 
now  brought  up  by  Habeas  Corf  us ;  an  Affi- 
davit being  made  of  the  ^antum  of  the  Debt. 
And  Mr.  Hagar  moved  that  he  might  be 
committed  to  die  Cuftody  of  the  Marmal  of 
the  King's  Bench  Prifon. 

Mr.  Strange  cont.  and  faid,  where  two  Courts 
have  feveral  Jurifdi£tion$,  and  there  are 
feveral  Caufes  of  A£tion  in  each  Court 
againft  the  fame  Defendant,  that  Court  (hall 
have  the  Cuftody  of  him  which  firft  gets  hold 
of  him. 

Cur^ :  It  does  not  appear  what  the  Caufe  of 
Adion  is;  it  it  only  faid  in  general  Caufa 
damni  five  J^lii  Civili  marittma  ;  and  it  may 
be  perhaps  fuch  a  Caufe  of  A6lion,  as  this 
Court  wUl  give  the  Plaintiff  below  a  Remedv 
for.  If  this  Pra£tice  ihould  prevail,  it  will 
deftroy  the  Jurifdidlion  of  this  Court ;  for  the 
Admiralty  may  continue  on  their  Procefs  ad 
infinitum  without  going  on  to  Trial,  and  by 
that  Means  the  Plaintiff  in  B.  R.  may  be  de- 
feated of  his  Debt.  The  Court  made  a  Rule 
for  Defendant  to  be  brought  up  the  firft 
Day  of  next  Term,  and  in  the  Interim  to 
JVC  the  Admiralty  Notice.  And  Trin.  5  (s^  6 
.  2.  the  Defendant  was  brought  up,  and 
committed  a  Prifoner  to  the  Marjhalfea  Prifon. 
See  2  Strange  936. 

The 
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The  King  and  Thomas. 

INFORMATION  for  ftopping  a  Highway,  Highway. 
^  leading  from  Mobon  Hinimoji  in  the 
County  of  Ghucefter  to  WwMock  in  Oxford- 
Jhirty  and  Verdi£t  againft  Defendant.  Mr. 
Abney  moved  for  a  new  Trial,  and  objeded, 
that  the  Information  being  laid  as  a  Way  for 
Waggons,  Carts  and  other  Carriages  timely 
immemorial,  it  ought  to  have  been  proved  that 
Waggons,  fsTf.  had  paiTed  timely  immemorial 
from  Mobon  Hindmoft  to  Woodjiock  and  back 
again,  and  (aid  there  was  no  Evidence  to  this 
Purpofe.  2d  Obj.  That  in  the  Information 
the  Highway  is  fet  forth  as  a  Road  leading 
from  M.  to  W.  whereas  the  Town  does  not 
go  by  that  Name  ;  nor  is  there  any  fuch  place 
as  JVoodftock^  but  it  is  called  New  fVood/lock 
or  Old  JFoodftock^  to  that  the  Information  is  of 
itfelf  infufficient. 

Raymond  C.  J.  If  the  Place  is  fo  well 
known  by  the  Name  of  Woodftock^  that  is 
well  enough ;  and  tho'  the  Evidence  did  not 
go  fo  far  as  to  prove  that  they  had  feen  Wag- 

!pns,  ^c,  go  from  M.  to  Jr.  'ytt  if  they  had  (916.) 
een  them  paffing  and  repaffing  that  Way,  he 
thought  that  was  good  Proof  of  Prefcription. 
And  Mr.  J.  Page  (before  whom  the  Caufe 
was  tried)  affirming  that  the  Evidence  did 
prove  fo  much,  the  Motion  was  denied  per 
Cur\ 


Bifhop 
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Bifhop  of  London  v.  Mercers  Company. 
Trin.  5  &  6  Geo.  2. 

Quarc  Irape-    f\VARE  Impedit,  and  Judgment  for  Plain- 
**'*•  5^     tifF;    a   Writ  of  Error  brought,  and 

Judgment  affirmed.  Serjeant  BelfiiQ  moved, 
that  the  Defendant  in  Error  might  have  his 
Damages  and  Cofts  pro  dilatione  executionis^ 
according  to  the  Provifion  of  3  H.  7.  cap.  10. 
bv  which  Sutute  it  is  enaded.  That  if  the 
Defendant  or  Tenant  before  Execution  fue 
out  any  Writ  of  Error  to  reverfe  Judgment  in 
delay  of  Execution,  that  in  that  Cafe  if  Judg* 
ment  be  affirmed,  or  the  Plaintiff  in  Error 
nonfuited,  Vc.  the  Defendant  in  Error  (hall 
recover  his  Cofts  and  Damages  for  this  Delay 
and  wrongfully  Vexation  at  the  Difcretion  of 
the  Juftices ;  and  cited  a  Cafe  in  Cro,  Car, 
145,  175,  where  Damages  were  given  in  a 
Writ  of  Error  in  ^uare  Impedit  to  the  Value 
of  the  Living. 

Mr.  Faxakerhf  cont* :  The  Queftion  in  this 
Cafe  arifes  upon  the  3  J/.  7.  c.  10.  which 
Statute  gives  Cofts,  &r.  where  none  were 
before  given  by  the  Common  Law;  and 
wherever  a  Statute  is  introductory  of  a  new 
Law,  nothing  fliall  be  conftrued  to  be  within 
the  Equity  of  the  AAj  but  only  what  is  within 
the  exprefs  Words  of  it ;  and  faid  by  Lord 
Hoharty  that  fuch  an  A&  is  a  Negative,  and 
excludes  all  other  Cafes  than  fuch  as  are  ex- 
prefly  mentioned  in  the  A&  itfelf :  The  Court 
will  therefore  judee  whether  this  is  fuch  a 
Writ  of  Error  as  ^Is  within  the  Defcription 

of 
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of  the  h&.  \  and  if  it  does  not  appear  to  be 
brought  to  delay  Execution  only,  and  create 
Vexation  and  Trouble  to  the  Defendant,  it 
cannot  be  fuch  a  Writ  as  falls  within  the  In* 
tendon  of  the  Statute.  It  is  in  the  Memory  of 
the  Court,  with  what  Solemnity  this  Cafe  was 
argued,  and  what  ftrong  Obje£lions  were  made 
in  Support  of  the  Errors  \  and  tho'  they  were 
at  laft  overruled,  yet  the  Court  took  a  con* 
fiderable  Time  to  confider  of  their  Judgment. 
It  cannot  therefore  be  conceived  that  to  delay 
Execution  only,  or  that  any  other  vexatious 
Intent  could  be  the  Inducement  to  the  Party 
to  bring  his  Writ  of  Error,  and  confequently 
does  not  come  within  the  Defcription  of  the 
A<St.  In  the  Cafe  of  Smith  and  Smithy  Cro. 
Car.  425.  Error  of  a  Judgment  in  Formedon 
in  Remainder,  and  the  Judgment  affirmed  i 
and  becaufe  this  Writ  was  brought  before 
Execution,  and  thereby  Execution  delayed,  it 
was  moved  to  have  Cofts  afTefled  to  the  De- 
fendant according  to  the  3  H.  7.  But  it  was 
adjudged,  that  forafmuch  as  there  were  no  (216) 
Cofts  or  Damages  recovered  or  allowed  in 
the  iirft  A£lion,  ib  that  no  Execution  is  de- 
layed by,  only  for  the  Land,  that  in  this  Cafe 
no  Cofts  are  allowable  by  the  (aid  Statute. 
So  it  is  plain  that  no  Cofts  are  to  be  given  for 
the  Detention  of  the  Land,  or  to  the  Sufpen- 
fion  of  the  Profits  of  the  Living  by  the  Writ 
of  Error,  but  only  for  the  Sufpenfion  of  the 
Damages  which  are  to  be  recovered  by  the 
Judgment ;  and  if  they  meant  no  more  than 
this,  we  ftiould  not  then  have  litigated  the 
Matter  with  them.  If  the  Value  of  the  Liv- 
ing 
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ing  is  to  be  the  Meafure  of  the  Damages  in 
this  Cafe,  the  Plaintiff  will  have  a  double 
Satisfaction  in  Value.  By  the  Stat,  of  H.  8. 
where  a  Sequeftration  is  appointed,  he  is  to 
account  with  the  next  Incumbent  for  the  Re- 
ception of  the  Profits ;  and  we  have  an  Affi- 
davit that  a  Sequeftration  hath  been  appointed. 
I  would  gladly  know  what  Damage  the 
Patron,  who  is  Defendant,  can  have  fuftained 
in  this  Cafe.  Suppofmg  there  had  been  no 
Writ  of  Error,  the  Profits  of  the  Livine  muft 
have  gone  to  the  Incumbent.  He  is  delayed 
indeed  in  his  Right  of  Prefentation,  but  that 
is  not  a  Thing  accountable  for.  If  this 
Conftrudion  fhould  prevail,  it  will  in  a 
Manner  take  away  all  Writs  of  Error;  for 
when  fo  fevere  a  Penalty  attends  them  as 
the  Value  of  the  Living,  it  will  deter  all 
People  from  bringing  them  notwithftanding 
the  Writ  fhould  in  Truth  be  brought  to  tnr 
the  Opinion  of  another  Court,  i  Fent.  80. 
Foot  V,  Berkfy.  Judgment  in  Ejedment, 
Writ  of  Error  brought  and  Judgment  affirmed ; 
B.  prays  Cofts  for  his  Delay  and  Charges,  but 
could  not  have  them,  for  no  Cofts  were  in 
fuch  Cafe  at  Common  Law ;  and  the  Stat.  3 
H.  7.  gives  them  only  where  Error  is  brought 
for  Delay  of  Execution  \  and  tho*  he  had  not 
Execution  of  his  Term,  yet  he  had  it  of  his 
Cofts. 

Serjeant  Belfield  and  Mr.  Strange  by  way  of 
Reply — Two  Points  are  infifted  upon  by  Mr. 
Fazakerly ;  firft,  that  no  Damages  are  given 
by  the  Statute  in  this  Cafe.  And  his  2d  Ob- 
jedion  is  to  the  Meafurement  of  them.     It  is 
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infifted,  that  the  Statute  muft  be  conftrued 
ftriAly,  being  introdu£lory  of  a  new  Law ; 
but  this  is  a  remedial  Law  to  prevent  Delays 
in  Execution,  and  therefore  to  be  explained 
liberally.  The  Court  won't  inquire  ^0 
Animo  the  Writ  of  Error  is  brought,  but  by 
the  Event  of  the  Writ.  As  to  the  fecond 
Objection,  the  two  Cafes  cited  out  of  Crooke 
fufficiently  prove  the  value  and  ^antum  of 
the  Damages  that  are  to  be  recovered  by  the 
Plaintiff  in  this  Cafe,  that  they  (hall  be  the 
full  Profits  of  the  Living  as  found  by  the 
Jury,  and  no  Deduction  for  Allowance  to  a 
Curate  in  the  Interim  for  fupplying  the  Cure. 
As  to  what  is  objeded,  that  a  oequeftration  is 
appointed  who  muft  account  to  the  next  In- 
cumbent, that  is  not  the  prefent  Queftion  ;  it 
is  what  the  Plaintiff  is  intitled  to,  and  not 
what  a  third  Perfon  may  be  intitled  to. 
Advowfon  is  AfTets,  and  to  keep  out  the 
Clerk  is  a  Damage  to  the  Patron. 

Lord  Chief  Juftici  Raymond:  This  Cafe  («17.) 
requires  fome  Confideration ;  the  A61  of  Par- 
liament that  gives  Damages  in  this  Cafe  is  a 
remedial  Law  to  prevent  Delays  in  Execu- 
tions, but  not  to  be  taken  ftridtly  in  a  limited 
Senfe.  The  Court  are  not  to  determine  ^0 
Animo  the  Writ  of  Error  is  brought,  but  muft 
judge  by  the  Event.  The  Statute  indeed 
leaves  it  to  the  Difcretion  of  the  Juftices,  but 
that  is  only  as  to  the  ^antum.  It  does  not 
appear  what  Damages  can  have  accrued  to 
the  Patron  by  this  Delay.  To  make  the 
Plaintiff  in  Error  anfwer  fb  lareely  as  the 
Value  of  the  Living  amounts  to,  feems  to  be 
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a  hard  Conftru£lion.    Page  and  Prabyn  of  the 
fame  Opinion.     Sid  adjoumatur. 

And  the  Court  afterwards  gave  Judgment, 
and  reiblved  that  the  Value  of  the  L«iving 
fhould  not  be  given  in  Damages,  but  only  the 
Intereft  of  the  70/,  being  the  Damages  reco- 
vered in  the  ^uan  Impedit^  for  had  there 
been  no  Writ  of  Error  brought,  the  Clerk, 
and  not  the  Patron,  who  is  the  Plaintiff,  muft 
have  had  the  Profits  of  the  Living,  therefore 
the  Patron  has  fuflained  no  Damages  upon 
that  account  by  the  Delay  of  Execution : 
But  the  Damages  intended  by  the  Statute  in 
this  Cafe  arife  from  the  Delay  given  to  the 
Plaintiff  in  preventing  Execution  of  the  Da- 
n^^gc  given  upon  the  ^are  Imptdit,  And 
becaufe  the  Writ  of  Error  had  been  depend- 
ing three  Years,  adjudged  that  Intereil  at  5  /. 
per  Cent,  fhould  be  paid  from  the  Time  the 
Writ  of  Error  was  brought  to  the  Time  that 
Judgment  was  given  upon  it.  Fide  Cro,  Eliz, 
659.     Penruddock  and  Clerk. 


The  King  v.  Inhabitants  of  St,  Giles's 

Parish. 

Order  of  Sef'     T  jPON  Motion  to  quafh  an  Order  of  Sef- 
^«J.  ^     fions,  Cafe  was  this  :  Anne  the  Mother 

having  gained  a  Settlement  in  St.  Clements 
DaneSy  marries  and  hath  a  Child  ;  afterwards 
(he  marries  a  fecond  Hufband,  who  was  fettled 
in  another  Parifh.  By  Order  of  two  Juflices 
the  Child  was  fent  to  St.  Clements  DaneSj 
being  the  lafl  legal  Settlement  of  jtnne  the 

Mother 
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Mother.  Upon  Appeal  to  the  Seffions  this 
Order  was  quaihed,  and  the  Child  fent  back 
again  to  the  Parifh  where  the  fecond  Hufband 
was  fettled.  Both  thefe  Orders  being  removed 
by  Certiorari  into  B.  R,  th^  Order  of  the  two 
Juftices  was  confirmed,  and  the  Order  of 
Seffions  quaihed  :  Becaufe  if  a  Widow  having 
Children,  marries  a  Man  of  another  Parifh, 
the  Children  (hall  not  go  with  the  Mother  but 
for  Nurture,  and  after  they  gain  a  competent 
Age,  they  (hall  be  fent  back  to  the  Parifh 
where  the  Mother  was  fettled ;  for  fhe  cannot 
gain  a  Settlement  for  them  in  this  laft  Parifh, 
becaufe  under  Coverture,  and  having  a  Settle- 
ment there  herfelf  as  Part  of  her  nufband's  (218.) 
Family,  from  whom  fhe  cannot  be  fevered. 
Fide  2  Salk.  528.  InUr  the  Inhabitants  of 
Cumner  and  Milton. 


Lowet  &  Ux*  V.  Busby. 

A  CTION  of  Debt  upon  Bond  payable  at  Debt  upon 
-^  a  future  Day.  Defendant  pleaded  that  Bond, 
he  became  a  Bankrupt  in  February  1728.  vix. 
on  fuch  a  Day,  and  that  the  Caufe  of  A£tion 
accrued  before  the  Bankruptcy.  Plaintiff 
prays  that  the  Bond  and  Condition  may  be 
inroUed,  by  which  it  appears  that  the  Breach 
of  the  Condition  was  fubfequent  to  the  Bank- 
ruptcy, and  then  he  demurs  generally,  and 
fhews  for  Caufe  that  the  Breach  of  the  Con- 
dition was  fubfequent  to  the  Bankruptcy,  and 
that  the  Money  due  upon  the  Bond  was  not 
payable  till  afterwards :  For  altho'  the  Bond 

is 
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is  dibitum  in  prajenti^  yet  it  is  payable  only  in 
futuro^  and  the  Plaintiff  could  not  have  put 
it  in  Suit  at  the  Time  of  the  Bankruptcy. 
The  Defendant  in  this  Plea  hath  not  purfued 
the  Words  of  the  Statute :  Bv  3  G.  2.  c.  29. 
the  Party  fhall  be  difchargea  only  fix>m  the 
Time  he  is  declared  a  Bankrupt;  and  a 
Perfon  mav  become  a  Bankrupt  before  the 
Time  he  is  declared,  and  therefore  (hould 
exprefly  aver  in  his  Plea,  that  he  was  a  de- 
clared Bankrupt  pojt  caufam  AHionis^  (^c. 
For  whenever  a  Perfon  claims  the  Benefit  of 
an  Ad  of  Parliament,  he  mufl  (hew  himfelf 
intitled  to  every  Thing  he  claims  by  the  Ad ; 
and  cited  the  Cafe  of  SoUawell  and  Clutterbuck  : 
Adion  upon  a  promiiTory  Note  payable  at  a 
future  Day ;  Defendant  pleaded  Bankruptcy 
in  Bar ;  and  upon  Demurrer  it  appeared  the 
Note  became  payable  after  the  Time  of  Bank- 
ruptcy ;  and  the'  it  was  infifted  the  Note 
created  a  Debt  notwithftanding  it  was  payable 
at  a  future  Day,  and  that  a  Releafe  would 
have  extinguifhed  it,  yet  it  was  objeded  that 
the  Bankruptcy  was  no  Bar,  the  Note  not 
bein^  payable  till  afterwards. 

Mi.  Draper  conf :  The  Plaintiff  fhould  not 
have  demurred.  By  the  Statute  the  Defen- 
dant is  obliged  to  tender  an  IfTue,  which  he 
hath  done  in  this  Cafe,  by  pleading  that  the 
Caufe  of  A£lion  accrued  before  the  Bank- 
ruptcy ;  and  had  Plaintiff  joined  Iffue,  he 
might  have  given  all  this  Matter  in  Evidence. 
The  Defendant's  Plea  is  good  if  within  any  of 
the  A6ls  now  fubfifling.  And  by  7  G.  i. 
r.  31.  the  Plaintiff  was  intitled  to  a  rateable 

Part 
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Part  of  the  Bankrupt's  Eftate,  tho'  the  Bond 
was  payable  infuturo.  Vide  Cafe  of  Tully  and 
Sparks  [Ld.  Raym.  1546],  where  Bankruptcy 
was  held  no  Bar,  becaufe  the  Cafe  depended 
upon  a  Contingency,  and  the  PlaintiiF  not  in- 
titled  to  diftributive  Share  upon  fuch  a  Bond. 
The  Court  iaid  there  was  a  Difference  between 
Debts  upon  Bond  and  Promiflbry  Notes.  Sed 
adjournatur. 


Beach  v.  Bourn.  (dio.) 

^T^HE   Defendant  being  libelled  againft  in  Libelinthi 
^      the  Spiritual  Court  for  aiding  as  a  Parifh  Spiritual 
Clerk,  he  applied  to  this  Court  for  a  Prohi-  ^'''^' 
bition ;    and   the   Cafe   having    been   argued 
feveral  Times,  it  was  now  again  fpoke  to  by 
Mr.   Fibner  and  Fa%akirly.      Filmer  for  the  . 
Defendant  argued,  that  three  Things  were  to 
be  confidered  in  the  Determination   of  this 
Affair,  viz.  Whether  the  Office  of  a  Parifh 
Clerk  was  a  Temporal  or  Spiritual   Office. 
iLdfy^  Suppofing  him  a  Spiritual  Officer,  whe- 
ther   the    Ecclefiaftical   Court  could  oblige 
him  to  take  out  a  Licence  to  officiate.     And 

Jdfy^  Whether  or  no  he  could  appoint  a 
)eputy.  He  (aid  it  was  agreed  upon  the  laft 
Argument,  that  the  Manner  of  his  Eledion, 
whether  by  the  Parfon  or  the  Parifhioners, 
made  no  Difference  as  to  the  Nature  of  his 
Office ;  but  it  feems  incredible,  if  he  is  a 
Spiritual  Officer,  that  the  Parifhioners  (hould 
ever  have  obtained  a  Power  of  electing  him. 
In  GibfifCs  Codex  he  is  faid  to  be  a  Spiritual 

Officer, 
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Officer,  but  no  Authority  cited  to  fupport  this 
Doctrine;  there  are  a  great  many  Cafes  in 
our  Law-Books  where  this  Office  is  taken 
Notice  of,  and  in  all  of  them  he  is  held  to  be 
a  Temporal  Officer.  13  Rep,  70.  2  Cro. 
670.  Pabn.  379.  Keb.  289.  Mar/h  10 1. 
Godb.  163.  Old  BendL  142.  which  Cafe  was 
determined  Hit,  22  yac,  i.  Leon,  24.  Fit%, 
Ahridg,  Tit.  Annuity  40.  Hughes* s  ParpnCs 
Law  275.  where  an  Annuity  was  granted  to  a 
Man  until  he  was  promoted  to  a  Benefice; 
and  in  a  Writ  of  Annuity  brought  by  the 
Grantee,  the  Defendant  alledged  that  the 
Plaintiff  was  made  by  him  the  Clerk  of  fuch  a 
Parifh  Church;  and  it  was  ruled  to  be  no 
good  Plea  to  bar  him  of  his  Annuity,  for  that 
the  Clerk  of  a  Parifh  was  but  a  Lay  Officer 
and  removable  at  the  Pleafure  of  the  Pa- 
riihioners  ;  and  he  urged  the  laft  Cafe  as  a 
Cafe  in  Point.  As  to  the  fecond  Point  he 
faid  that  the  Clerk  was  not  obliged  to  take 
out  a  Licence,  let  his  Office  be  either  Spiri- 
tual or  Temporal.  Can,  1603.  puts  the  Judg- 
ment of  the  Clerk's  Abilities  in  the  Minifter; 
but  there  is  no  Law  of  Canon  that  obliges 
him  to  take  a  Licence  from  the  Ordinary  to 

fermit  him  to  officiate;  and  this  being  the 
oundation  of  the  Profecution,  it  is  incumbent 
upon  them  to  fhew  how  the  Ordinary  came  to 
have  fuch  a  Jurifdidion.  As  to  the  third 
Point,  he  faid  that  was  not  necefTary  to  be 
determined  in  this  Cafe ;  but  there  is  a  Differ- 
ence between  a  Deputy  and  the  Affignee  of 
an  Office.  9  Rep,  48.  Tho'  the  Office  is 
Spiritual,  yet  the  Right  is  Temporal.     Roll. 

Rep, 
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Rep.    274.      2  Roll.   Ahr.   285.      2    Brown 
II. 

Mr.  Faxakerly  cent*:  The  Cafe  in  Fitz  and 
Hughes*s  P.  L.  deftroys  itfelf,  becaufe  he  is 
there  (aid  to  be  an  Officer  removeable  at  i^O.) 
Pleafure  of  the  Parifhioners,  whereas  it  has 
always  been  adjudged  the  contrary ;  for  that 
it  is  an  Office  for  Life,  and  thereby  he  gains 
a  Freehold.  HiL  8  Ann,  Mallard  and  Smith -^ 
where  a  Pariih  Clerk  fued  in  Spiritual  Court 
for  a  Penfion,  and  a  Prohibition  being  mov'd 
for,  it  was  held  that  he  was  an  Ecclefiaftical 
Officer,  and  might  fue  in  the  Spiritual  Court, 
(ffc.  The  Proceedings  below  are  not  againft 
him  as  an  Officer  or  Parifh  Clerk,  but  he  is 
libelled  againft  for  taking  upon  himfelf  to  exer- 
cife  a  divine  Office  without  any  Authority. 
If  one  may  intrude  himfelf  into  a  Church, 
another  may ;  and  unlefs  the  Spiritual  Court 
have  a  Jurifdi£lion  in  thefe  Matters  to  punifh 
fuch  Difturbances,  who  can  ? 

By  thi  Court:  The  Libel  againft  him  is 
not  for  a  Difturbance,  but  for  intruding  into 
the  Office,  and  performing  Divine  Service  on 
Sundays^  i^c.  without  Licence ;  but  no  Mifbe- 
haviour  is  alledged. 

Mr.  Faxakirly:  Where  a  Perfon  intrudes, 
and  continues  to  officiate,  it  is  the  Bufmefs  of 
the  Ordinary  to  fee  by  what  Authority  he 
does ;  for  barely  to  officiate  without  Authority 
is  a  Difturbance.  Suppofing  the  Spiritual 
Court  to  have  a  Jurifdi£lion,  this  Power  is 
incident  to  it  \  and  whether  a  Licence  is 
necefiary  or  not,  is  proper  for  the  Determi- 
nation of  that  Court ;  and  if  a  Licence  is  not 

neceflary. 
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neceflary,  that  will  be  a  proper  Defence  for 
the  Defendant  in  the  Courts  below.  As  this 
is  a  Profecution  for  intruding  into  a  Divine 
Office,  it  is  properly  cognizable  in  the  Spi- 
ritual Court;  for  it  is  not  pretended  there  is 
any  Remedy  againft  him  elfewhere,  which  is 
a  ftrong  Inftance  that  the  Remedy  muft  be  in 
the  Spiritual  Court,  i  Fent.  64.  And  to  ihew 
the  Spiritual  Court  had  a  Jurifdi<^ion,  he  cited 
the  Cafe  of  Townfend  and  Thorpe  [Ld.  Raym. 
1507],  which  was  a  Libel  in  Spiritual  Court 
againft  a  Parifli  Clerk,  charging  him  with  feve- 
ral  Temporal  Crimes,  as  Swearing,  Drinking, 
bfc.  This  Court  ftaid  Proceedings  only  in  that 
Cafe,  until  the  Defendant  was  found  guilty  by 
Indidment  for  the  fame  Crimes,  and  then 
fufFered  the  Spiritual  Court  to  proceed  to 
Deprivation,  which  this  Court  would  not 
have  done  fuppofmg  they  had  no  Jurifdidion. 
Mr.  Fibner's  Reply :  It  is  not  pretended 
there  is  any  Law  or  Canon  to  force  the  De- 
fendant to  take  out  a  Licence,  and  yet  this  is 
the  Reafon  and  Foundation  of  the  Profecu- 
tion. Here  is  no  Crime  charged  againft  him ; 
had  he  been  guilty  of  Mifbehaviour,  the  Spi- 
ritual Court  might  have  had  fome  Reafon  for 
this  Profecution.  In  the  Cafe  of  Townfend 
and  Thorpe^  Diflin6lion  was  taken  where  the 
Clerk  was  eleded  by  the  Parfon,  and  where 
by  the  Parifliioners  \  and  it  was  there  faid  the 
Nature  of  the  Office  followed  the  Manner  of 
the  Eledion;  and  in  that  Cafe  the  Spiritual 
Court  proceeded  by  Confent  \  for  upon  this 
Court's  ftaying  Proceedings  pending  the  Indi<5^- 
ment,  the  Defendant  agreed  that  the  Spiritual 

Courts 
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Court  Ihould  proceed  afterwards;    but  that 
was  by  Permlffion  only ;  and  then  the  Prohi-       tf^l*) 
bition  ftood  quoad  the  Punifhment,  and  the 
Procidendo  granted  only  quoad  Deprivation. 

By  the  (hurt :  The  fingle  Queftion  in  this 
Cafe  is,  whether  a  Licence  is  neceflary  or  not ; 
here  is  no  Difturbance  complained  of,  which 
would  have  much  altered  the  Cafe;  for  a 
Mifiiemeanor  may  be  punifhed  below  let  the 
Office  be  either  Spiritual  or  Temporal.  If 
he  can't  zGt  without  a  Licence,  this  in  EfFed 

f^ves  the  Ordinaiy  the  Right  of  £le£lion. 
n  Chief  Juftice  Hoie%  Time  a  Clerk  fued 
for  his  Salary  in  the  Ecclefiaftical  Court,  and 
a  Prohibition  was  granted,  for  the  Court  held 
him  to  be  a  Lay  Officer ;  Anonymous  Cafe 
cited  by  Lee  Juftice :  But  there  is  no  Occa- 
fion  to  determine  that  Point  now.  He  cer- 
tainly was  not  inter  minores  Ordims ;  nor  was 
there  orieinally  any  fuch  Officer.  Vidi  Infti^ 
tutio  yurts  Catunici  22*  But  there  being  no 
Cafe  cited  to  prove  a  Licence  neceflary,  the 
whole  Court  adjudged  the  Prohibition  to 
ftand. 


Cooper  V.  Norman. 

JUDGMENT  In  C.  B.  ^pintt  the  De-  fFritqf  Error. 
fendant,  who  broi^ght  a  Writ  of  Error, 
pending  which  the  Plaintiff  became  a  Bank- 
rupt, and  an  Affignee  being  appointed  under 
the  Commiffion  of  Bankruptcy,  he  brought  a 
Scire  Facias  ad  ajfignandos  Errores  by  the 
Defendant,  who  now  came  and  prayed  Oyer 

c  c  of 


386  Cafes  m  B.R.  s&c6  Geo.  II. 

of  tho  Scire  Fadai  in  order  to  controvert  the 
Appointment  of  the  PlaintifF  ss  Affignee  of 
the  Commiffion ;  and  cited  AM,  Rip,  93. 

Mr.  Parker  conf:  The  Defendant  is  not 
indtled  to  have  Oyer^  nor  can  he  contravert 
the  Bankruptcy,  as  was  adjudged  in  the  Cafe 
of  Miles  and  tribnot^  5  G.  2.  AiicK 

This  is  no  more  than  the  common  Cafe 
when  Judgment  is  recovered  by  Teftacor, 
who  dies  pending  a  Writ  of  Error,  &r«  His 
Executor  brings  a  Scire  Facias  to  affign 
Errors,  the  Defendant  in  that  Cafe  cannot 
claim  Oyer, 

The  Court  refiifed  to  grant  Oyer^  and  the 
Rule  that  had  been  obtained  was  difchargcd. 

The  King  and  Holland. 

Order  of  Sef-    qpO  quafli  on  Ordcf  of  Seffions.    Two  Ob- 
'  '*'      jeftions  were  made  to  the  Order ;  i^. 

That  this  was  faid  to  be  an  Order  made  in 
the  City  of  Worcefter^  and  it  does  not  appear 
in  what  County  the  City  of  Worcefter  is ;  and 
^dhfy  It  does  not  appear  that  the  Party  wa^ 
fummoned.  But  both  thefe  Objedions  were 
overruled.  The  City  of  Worcejler  is  a  County 
of  itfelf,  and  the  Court  ex  Officio  takes  Notice 
(282.)  of  all  Counties ;  and  it  is  alledged  in  the 
Margin  to  be  in  OenC  Vige/r^^  Pafch.  1 1  Ann. 

fueen  v.  Philips.  Jdieh.  4  6.  i.  King  and 
itchvelly  both  Orders  of  Baftardy.  Mich.  8 
6.  I.  King  and  Clagge.  As  to  the  fecond 
Objedion,  the  Court  had  frequently  over* 
ruled  it,  beine  contrary  to  common  Juftice  to 
condemn   a  Man  unneard ;   and  the   Court 

won't 
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won't  ioteiid  this,  for  if  the  Patty  was  not 
Aiitimoned,  he  may  take  Advantage  of  it,  and 
the  Court  upon  Affidavit  will  fet  afide  the 
Order  for  want  of  it.  Note ;  This  was  an 
Orderof  Baftardy ;  and  Mr.  Pari/r  objeded, 
diat  it  did  not  appear  how  old  the  Baftard 
was ;  but  the  Order  was  general,  and  that  the 
Defendant  being  the  reputed  Father,  ihould 
maintain  it  as  long  as  it  became  chargeable,  or 
till  further  Order.  Sul  non  alhcatur ;  for  the 
Father  is  obliged  to  maintain  him  fo  long  as 
he  remains  uncapable  of  providing  for  himfelf, 
and  the  fubfequent  Words,  until  iiirther 
OiPder,  import  no  more  than  that  he  fball 
dHUntain  him,  ^c.  unlefs  he  ihould  be 
ofdered  to  the  contrary.  There  was  another 
Okjedlon,  that  tf  the  Court  take  Notice  of 
(be  City  of  Wtrciftir  as  a  County  ttfelf,  that 
the  Oraer  was  iU,  becaufe  it  is  made  by  the 
Juftifiei  of  the  County  at  laige,  and  yet  faid 
to  be  at  their  Qjiarter-Scffions  unf  apud  the 
City  of  Worcefter ;  fo  that  it  appears  upon  the 
Ftce  of  the  Order  to  be  out  of  their  Jurifilic- 
tfon.  But  this  Obje6kion  was  likewife  over-* 
mled,  for  there  is  an  Exception  in  the  h6t 
for  this  Porpofe ;  and  fo  the  Order  of  SeffionS 
WM  cortfirined  by  Pag$  and  Pr^n^  AhftnU 
Ray$9imd  C<  J.  and  Lee, 

Paul  and  Knight* 

ACTION  upon  a  Policy  of  Afliirance  in  ^«%  ofh' 
the  Mayor's  Court  at  BriJIoL     Defend-  A^^^'- 
ant  pleaded  Iwon  Affumfjit^  upon  which  they 

c  c  2  were 
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were  at  Iflue.  A  Jury  was  fummoned 
regularly,  but  at  the  Trial  there  was  a  De^e^fus 
yuratorum^  whereupon  a  Tales  de  Qrcum- 
fiantibui  was  awarded,  and  a  Verdid  for  the 
Plaintiff.  The  Defendant  brought  Error,  and 
affiened  for  Caufe,  that  notwithfhuiding  the 
Tales  is  faid  to  be  returned  y^ncifJknif  Cmfuetu^ 
dinem  Gvitatis  pnediSf^  and  Statuf  in  hujuf- 
modi  Caftis  provtT^  yet  fuch  a  Cuftom  cannot 
be  good,  becaure  contrary  to  Law ;  and  the 
Statute  which  gives  a  TaUs  does  not  extend 
to  inferior  Jurifdidions,  but  only  to  Courts  of 
Records. 

Mr.  Draper^  who  argued  this  Point,  gave 
an  Hiflorical  Account  of  Trials  by  TaUs\  and 
cited  the  Stat.  Weftm.  2.  42  Ed.  3.  c.  11. 
and  32  Hen.  8.  And  to  prove  that  Cufloms 
which  were  contrary  to  Common  Law  were 
not  good,  he  cited  Cro.  Car.  259.  RoUy.  Air. 
563,  564.  P.  4,  5.  II  C^  17.  9  Rep.  13. 
DawnunC%  Cafe.  Yeto.  214.  StfU^s  Rep. 
16.  2  RoU.  Ahr.  t'jiL. 
(888.)  Serjeant  Eyre  cmf:  The  Queflion  in  the 

prefent  Cafe  is,  whether  Trials  by  a  TaUs  de 
Grcumftantibus  in  inferior  Court  fecundum 
Gmfuetudinem  be  eood  by  Cuflom  or  not.  It 
is  objected,  that  uiis  Cuftom  is  not  p>od  be- 
caufe  contrary  to  the  Courfe  of  Common 
Law:  but  this  is  no  Reafon  to  deflroy  the 
Sufficiency  of  a  Cuflom,  for  Confuetuda  vincit 
Qmmunem  Legem.  But  the  proper  QuefHon 
is,  whether  this  Cuftom  is  r^onable  or  not 
And  the  Statute  which  has  been  cited  by  Mr. 
Draper^  and  which  gives  a  TaleSy  fufficiently 
proves  the  Reafonableness  of  this  Cuflom, 

otherwife 


Cafes  in  B.R.sbc6  Geo.  II.  389 

otherwife  the  A61  of  Parliament  would  not 
have  impowered  any  Jurifdidion  to  grant  it. 
He  cited  feveral  Cafes  to  (hew  that  Cuftoms 
which  have  been  contrary  to  the  Proceedings 
at  Common  Law  have  been  adjudged  good. 
RolL  Ahr.  564.  Cro.  Eliz.  894.  I  Mod.  96. 
And  the  Cuftom  which  is  reported  in  i  Roll, 
jibr.  to  be  ill,  becaufe  contrary  to  Common 
Law,  is  reported  otherwife  in  2  RolL  Ahr. 
672.  with  a  Dvbitatur^  and  fo  concluded 
this  Point,  that  the  Cuftom  in  this  Cafe 
feemed  reaibnable,  not  only  from  the  Na- 
ture of  the  Thing,  becaufe  conducive  to  the 
Expedition  of  Juftice,  but  alio  becaufe  the 
Legiflature  had  thought  proper  to  eftablifh 
it. 

Raymond  C.  J.  This  is  returned  a  Cuftom 
Time  out  of  Mind;  then  the  Queftion  is, 
whether  reafonable  or  not ;  for  it  oeing  con- 
trary to  Common  Law  will  not  vitiate  it :  For 
unleis  it  was  contrary  to  Common  Law,  it 
would  not  be  a  Cuftom ;  and  it  is  a  ftrong 
Argument  of  the  Reaibnableneis  of  this 
Cuftom,  becaufe  the  Parliament  have  thought 
proper  to  eftablifli  it.  Before  the  Statute  of 
Wills,  Lands  were  not  devifable  by  Common 
Law,  and  yet  they  were  fe  by  Cuftom ;  and 
the  Ad  of  Parliament  is  a  Confirmation  of 
the  Reafonablenefs  of  it.  There  are  feveral 
Corporate  Towns  which  at  this  Day  claim 
the  iame  Cuftom;  and  what  would  be  the 
Confequence  if  we  ihould  now  overthrow  it. 
Briftol  and  Colchefter  were  (aid  to  have  Trial 
by  a  Tales y  and  that  this  had  prevailed  Time  im- 
memorial.    And  this  Cafe  being  argued  over 

again 
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again  at  another  Day,  Mr*  Upright  infifted  for 
the  Plaintiff  in  Error,  that  Trials  hy  TaUs  were 
not  good  and  aUowrable  by  Cuftom  |  for  Cuf* 
toms  which  are  againft  Law,  and  the  Reafim 
and  Policy  of  the  Law,  cannot  be  reafonable, 
and  therefore  are  not  good*  A  Cuftom  is  a 
reafonable  A£t  that  hath  been  continued  Time 
out  of  Mind,  and  by  conftant  Uiage  allowed 
or  allowable  bv  LaWt  But  a  Triad  by  Tah 
is  not  allowable  by  Law,  and  therefore  un« 
unreafonable*  a  And*  152.  A  Cuftom  againft 
common  Right  is  not  good,  i  RfilL  Ahr^ 
165.  p.  9*  It  is  not  a  good  Cuftom  for  a 
^^ourt  to  award  a  Capiat  in  an  A&ion  of  Debt, 
or  any  fuch  Writ,  before  a  Summons  hath 
been  awarded,  for  this  is  asainft  the  Courie  of 
the  Common  Law.  x  R3i.  ^t^^p*  ii*  No 
Ufase  or  Cuftom  can  beaUowedto  run  againft 
the  Icing's  Prerogative,  Da,  36.  I  Roll.  Jkr. 
(994.)  566.  And  the  Keafon  is  not  becaufe  Nullum 
Tempus  occurrit  Rigi^  but  becaufe  the  Pre^ 
rogative  is  Part  of  the  Common  Law,  and  fo 
confiderable  a  Branch  of  it,  that  no  Cuftom 
ftiall  be  fuffered  to  prevail  againft  it.  It  i| 
not  a  good  Cuftom,  that  if  a  Man  becomes 
Bail  in  London^  and  the  Plaintiff  recovers 
againft  the  Principal,  and  fues  out  a  Capias^ 
whereupon  the  Sheriff  returns  a  Nm  $fi  In-- 
vfntus^  that  immediately  upon  this  Ketum 
without  any  San  Facias  againft  the  Bail,  the 
Bail  may  be  taken  in  Execution  upon  his 
Recognizance ;  for  this  is  againft  Law  and 
Reafon,  becaufe  had  he  fued  out  a  Son  Faciaf 
againft  the  Bail,  they  mi^ht  have  pleaded  a 
Releafe  or  Death  of  the  Pnncipal.     Roll  Jbr^ 

563- 
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563.  P.  13.  This  (hews  that  the  Law  will 
not  fufFer  its  Rules  to  be  broke,  nor  Ufage  to 
prevail  againft  them.  Dyir  357.  Roll  Akr, 
553)  55S)  5^3-  Pabn.  211,  212.  Moor  8. 
2  RoU.  Mr,  549.  Dav.  53.  2  ^n^  152. 
2  7i^.  46,  47.  Law  and  Reafon  in  refped 
to  Cuftom  are  fynonymous,  and  whatever  is 
contrary  to  the  legal  Cuftom  and  Ufs^eof  the 
Law,  muft  be  unreafonable,  becaufe  contrary 
to  the  Policy  and  Reafon  of  the  Law.  Cuftom 
of  inheriting  by  Borrough  Englijb  and  Gavel- 
kind good  and  allowable,  not  only  becaufe  no 
Prejudice  can  arife  by  fuch  Cuftoms,  but  be- 
caufe the  Commencement  of  them  was  antient 
as  the  Law  itfelf.  Salk.  251.  He  further 
areued,  that  admitting  the  Cuftom  good,  yet 
it  IS  ill  pleaded  in  this  Cafe,  for  it  does  not 
appear  the  Parties  have  the  benefit  of  Chal- 
lenge* It  is  only  faid,  that  by  Cuftom 
Standers-by  may  be  fwom  in.  By  Common 
Law,  an  Alien,  Villain,  or  infamous  Perfbn, 
cannot  be  a  Juror  \  and  in  the  prefent  Cafe  a 
Stander»by  having  all  thefe  Difabilities  might 
be  fwom  in  and  become  a  Juror  contrary  to 
the  Will  and  Intention  of  the  Parties,  for  the 
Cuftom  gives  no  Challenge  \  and  this  Defed 
is  not  aided  by  the  fubfequent  Words  SecunJt 
formam  Staf^  for  provided  there  be  no  fuch 
Statute  the  Words  are  not  available ;  and  if  a 
Statute,  it  cannot  aid  in  this  Cafe ;  for  it  is 
alledged  to  be  a  Cuftom  which  cannot  be  by 
Statute,  fbr  a  Cuftom  cannot  commence  within 
Memonr.  Cuftom  to  try  in  inferior  Courts 
by  fix  Jurors  only  is  not  eood ;  and  fo  it  was 
exprefly  held  in  RolL  Mr.    564,    altho'    it 

appeared 


392  Cafes  in  B.R.  5  &  6  Geo.  IL 

appeared  by  Certificates,  that  more  than  20 
Courts  in  Cornwall  held  Trial  by  the  £ime 
Cuftom;  and  fo  is  O^o.  Car.  259.     i   SiJ. 
And  the  Reafon  is  not  becaufe  this  Way  of 
Trial  is  ;^ainft  natural  Reafon,  but  becaufe  it 
is    againft  the  Reafon  of  the    Law.     The 
Statute  of  32  /f.  8.  does  not  commend  Trials 
by  Taksj  but  only  gives  a  difcretionary  Power 
to  the  Juftices  to  name  other  able  Perfons  of 
the  fame  County  at  the  Prayer  of  the  Party ;  but 
being  a  Stander-by  is  no  Qualification.     And 
it  is  not  faid  that  by  Cuftom  the  TaUs  muft  be 
ix   Gvitaf  fradiff.    Communis   Error  /acst 
Jusi    but   that   Maxim   eftabliflies    general 
Errors  only,  and  not  fuch  as  are  local ;  for 
ihould  the  Conftru£lion  prevail, .  no  Cuftoni 
(985.)       fo    abfurd    but  might  be  eftablifhed  by  it. 
Thofe  Cafes  that  have  been  cited  in  Support 
of  the  Cuftom,  Oo.  Eli%.  894.  Mod,  96.  i 
Roll.  Ahr.  564.  are  only  Cafes  varying  from 
the  common  Rule  of  Remedy,  but  not  vsuy- 
ing  from  common  Rules  of  Right  and  Juftice^ 
and  fo  concluded  that  the  Cuftom  in  tUs  Cafe 
was  unreafonable  and  void. 

Mr.  Serjeant  Primi  conf:  All  Cuftoms  that 
are  in  themfelves  reafonable  and  beneficial  to 
the  Publick  are  good  Cuftoms.  This  Cuftom 
is  in  itfelf  reafonable,  and  muft  now  be  con* 
ftrued  fo  to  be,  becaufe  fince  eftablifhed  by 
the  Statute.  And  the  5  EUx.  c.  5.  %8,  this 
Statute  which  eftabliflies  Trials  by  TaUs  is  a 
good  and  beneficial  Law;  and  therefore  the 
5  Eli%.  provides  that  it  fliall  be  extended  into 
the  counties  of  WaUi  \  and  this  is  the  ftrongeft 
Argument  in  Support  of  the  Reafonablene^  of 
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a  Cuftom.  The  Reafon  why  it  is  not  a  good 
Cuftom  to  arreft  upon  a  Capiasy  &r.  is,  be- 
caufe  it  would  be  unreafonable  to  take  a  Man 
into  Cuftody,  and  deprive  him  of  his  Liberty, 
without  having  firft  fummoned  him.  So  a 
Trial  by  6  Jurors  is  exprefly  contrary  to  the 
Common  Law.  But  where  there  are  12 
Jurors,  whether  they  be  returned  upon  the 
ranel  or  fupplied  by  a  TaUsy  it  is  ftill  a  Trial 
by  12,  and  agreeable  to  Trials  at  Common 
Law.  2  Roll.  Ahr.  672.  This  is  held  a  good 
Cuftom,  and  is  a  Determination  fubfequent  to 
the  Refolution  in  the  firft  Part  of  his  Abridg- 
ment ;  and  in  a  Book  called  Trials  per  fais^  it 
is  laid  down  as  a  ftated  Rule  that  iuch  Trials 
are  good.  All  Cuftoms  that  are  ufeful  and 
tend  to  the  Expedition  of  Juftice  are  good ; 
and  this  is  the  Foundation  of  the  Cuftom  in 
the  prefent  Cafe. 

Qa^:  Whether  or  no  fuch  a  Cuftom  is 
good  is  not  neceflaiy  to  determine  in  the  pre* 
lent  Cafe ;  for  the  Cuftom  as  alledged  in  the 
prefent  Cafe  is  ill  pleaded.  It  is  only  iaid  per 
Cmfuttudinem  Jurati  &  Triatu  But  it  does 
not  appear  the  Parties  are  by  this  Cuftom  inti- 
tied  to  a  Challenge.  All  Trials  at  Common 
Law  muft  be  per  pans  \  but  according  to  this 
Cuftom,  as  it  is  now  pleaded,  any  Stander-by, 
notwithftanding  he  is  otherwife  difqualified, 
may  become  a  Juror;  therefore  fuch  a  general 
Cuftom  cannot  be  reafonable ;  and  fo  Judg- 
ment was  reverfed.  Note;  The  Words  of 
the  Entry  in  this  Cafe  were  as  follows:  Seven 
of  the  impanelled  Jury  only  appearing,  Et  fuia 
rffiJuum  ejufdem  Juraf  iwn  Cmpar^y  uUofiatH" 
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imm  CtnfuituJKnem  Gvltmf  pnetBSf  ^  alii  deGr^ 
eumfttmiikus  ptrfetvlentim  ^i  OUnmm  Chf  fra^ 
a^^  ae  Mini/hum  Ouf^  hie  pra£df^  ad  he 
ikifi  ad  Requ^M  pr^tfaf  queremf  per  M^n^ 
datum  Cm^  hi  di  H§V9  appMuntur^  qt/crtun  no- 
nana  in  panelb  ukinf  nuntiana/  affUentur  in 
Cm^  hiefieundumfbrmam  Statu/. 

(M6.)  Read  V.  Chapman. 

Ubelintki      T  IBEL  in  Che  Admiralqr  Court  for  Marinert 
spiritual  i^    Wages*     Upon  Motion  for  a  Prohibit 

C9Mrt.  ^^  ^^  ^^(-^  ^^  ^i, ,    ^1^  Captain,  who 

was  PtaintiiF,  went  out  to  Sea  as  Mate  of  the 
Ships  during  the  Voyage  the  Captain  died, 
and  was  fucceeded  by  the  Mate,  which  came 
home  as  Captain,  gna  then  fiied  for  his  whole 
Wages  in  the  Admiralty,  as  well  thofe  accru- 
ing  to  him  as  Mate,  as  for  thofe  that  were  due 
to  him  as  Captain  (  and  becaufe  the  Captain 
cannot  fue  for  his  Wases  in  the  Admiralty, 
being  a  Privilege  allowed  only  to  the  Mariners, 
a  Prohibition  was  moved  for. 

The  Court  laid  here  wei^  two  diftinA 
Caufes  of  AAion  (  the  one  upon  the  Special 
ContrsA  that  was  made  as  Mate,  the  other 
upon  the  fpecial  Promtfe  orifing  in  Law  to  the 
Plaintiff  as  Captain  for  the  Management  of 
the  Ship:  And  therefore  they  divided  the 
Motion,  and  agreed  that  Plaintiff  might  fue  in 
Admiral^  for  the  Wages  which  accrued  to 
him  as  Mariner ;  but  for  what  is  due  to  him 
as  Captain,  he  muft  fue  in  the  Courts  of 
Common  Law;  ^d  fo  granted  the  Prohibition 
as  to  that  Part  only. 

Thruftout 
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Thfttftoiit  'u.  Holdftft. 

f  N  Ej^iQfnt  The  Lcfibr  of  the  Plaintiff;  ^Oimna. 
'^  in  order  to  prevent  the  Statute  of  Limita- 
tioo  being  given  in  Evidence,  laid  back  hia 
Pemife  (om  n9to  bring  his  Entry  within  the 
Time  limited  hj  the  Statute.  Mr«  Faxaierfy 
moved  that  the  Demife  might  be  altered,  and 
laid  within  ftich  a  Time  at  the  Statute  mi^t 
operate  upon  it  (  for  otberwife  a$  the  Demtfe 
ia  now  laid,  the  Defendant  wiU  he  concluded 
from  giving  it  in  Evidence  upon  the  Trial  i 
for  when  he  conicfles  Leafe,  Emry  and  Oufter» 
he  confeflea  every  Thing  but  a  Pine;  and 
therefore  the  Entry  being  within  ao  Yean,  aa 
laid  in  the  Demife,  will  Bar  him  of  the  Benefit 
of  the  Statute  1  and  mentioned  a  Caie  that 
wae  tried  before  Mr.  Baron  CarOry  where  the 
Demife  was  laid  30  Years  back ;  the  Defen^ 
dant  offered  to  give  the  Statute  In  Evidence, 
but  having  confeffled  iieaie,  EoCiy  and  Oufter, 
he  was  concluded  aeainft  his  own  Confieflaon 
to  fay  the  Plaintiff  had  been  b  long  out  of 
PofTeffion.  But  the  Demiie  being  laid  30 
Years  back,  <b  that  notwithftsnding  the  Leafe 
and  Entry  the  Statute  >nkEht  have  run  (  the 
Judge  put  it  upon  the  naintiff  to  (hew  he 
had  rofleifion  within  ao  Years,  which  he  being 
not  able  to  do,  was  nonfuitcd  upon  his  own 
Demife.  But  in  the  prefent  Cafe  there  being 
no  Affidavit  to  verify  that  the  Defendant  had 
been  in  Pofleffion  20  Years,  the  Court  did 
nothing  in  the  Motion. 

Wifli 
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(887.)  Wiih  V.  Chapman. 

AOim  mtki      A  CTION  upon  the  Cafe  in  C.  B.    The 
Ca/i.  £\    Defendant    pleaded,    that    the     Vice- 

Chancellor  of  the  Univerfity  of  Cambridge 
ought  to  have  Conuiance  of  the  Adion,  and 
no  other  Court.  The  Court  over-ruled  the 
Plea,  and  upon  the  Merits  of  the  Caufe  gave 
Judgment  againft  the  Defendant,  who  brought 
£rror,  but  did  not  maJce  the  Univerfity  a 
Party.  Mr.  Rievis  moved  that  the  Writ 
might  be  amended,  and  made  agreeable  to  the 
Record,  by  making  the  Chancdlor,  Scholars, 
i^c.  of  the  Univerfity  a  Party  to  it;  and 
founded  his  Motion  upon  5  6.  i.  cap.  13. 
The  Univerfity  appears  by  Record  to  be  a 
Party  concerned,  and  the  Words  of  the  Sta- 
tute are  general,  viz.  any  Defed  in  the  Re- 
cord, ffc.  In  the  Cafe^  of  the  Sword  Blade 
Cempanyj  Mich.  4  Gee.  2.  a  Writ  of  Error 
was  brought  and  alledged  that  the  Judgment 
was  ad  grave  damnum  of  Mary  Edwards^  who- 
was  not  a  Party  to  the  Record,  and  in  that 
Cafe  the  Writ  was  amended, 

Mr.  Strange  cenf :  Here  is  a  Variance  be- 
tween  the  Writ  and  the  Record,  the  Uni* 
verfity  are  not  Parties  to  the  Record,  and 
thererore  cannot  now  be  made  Parties :  The 
Statute  only  enads,  that  the  Writ  (hall  be 
made  agreeable  to  the  Record,  fo  that  it  does 
not  extend  to  this  Cafe.  In  the  Cafe  of  the 
Sword  Blade  Company^  it  was  there  laid  to  be 
ad  grave  damnum  of  a  third  Perfon,  who  was 
not  a  Party  to  the  original  Aftion,  and  there- 
fore 
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fore  it  could  not  be  ad  grow  Jamnum  of  the  third 
Perfon.  It  does  not  appear  the  Univerfity 
hath  fuftained  any  Injury  by  this  Judgment, 
and  therefore  no  OccsUion  to  make  them 
Parties. 

Raymond  C.  J.  Here  are  two  diftind  Judg- 
ments. The  Defendant  had  brought  Error 
upon  that  Judgment  which  extends  to  him; 
and  the  Univerfity  may  have  Error  upon  the 
other  Judgment  if  they  think  themfelves 
injured. 

Lei  J.  This  is  a  Writ  of  Error  brought 
upon  a  Judgment  in  C  B.  and  does  not  extend 
to  the  Judgment  which  goes  in  Difallowance 
of  the  Conuzance.  Do  vou  know  of  any 
Precedent  where  there  hatn  been  an  Amend- 
ment of  this  Nature,  where  after  Conu- 
zance hath  been  difallowed,  Judgment  given 
upon  the  Merits  of  the  Adion^and  afterwards 
Error  is  brought  upon  that  Judgment  ?     Do 

Cknow  any  Cafe  where  the  Writ  hath 
amended  by  making  a  Perfon  who  is 
Party  to  the  Conulance,  Party  in  Error  to  the 
(econd  Judgment? 

Protyn  J.  The  Defendant  pleaded  Conu- 
zance which  was  disallowed,  and  Judgment 
given  againft  him  upon  the  Merits  of  the 
A&ion  :  The  Defendant  himfelf  may  be  in- 
jured by  this  A^on,  but  how  does  it  appear 
to  be  aa  grave  damnum  of  the  Univerfity  ? 

Reeves:  The  Jurifdi6iion  of  the  Univerfirr       (888.) 
appears  upon  the  Record  to  be  called  in  Ques- 
tion, and  that  Jurifdidion  denied,  fo  that  they 
are  both  made  a  Party  to  the  Record  and 
aggrieved  by  the  Judgment*    If  they  have  no 

Right 
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Ririit  of  Cwiftttiiea  die  Jndgmeiic  h  gddd; 
Tm  CottTt  gave  Titte  to  fe«rtll  Prececktics; 
and  Mn  Sfrang$  &id)  Both  Psfde^  have 
ftarched  fcr  Precedents,  and  we  cannot  find 
any  to  warrant  this  Amendment.  The  Worcb 
of  the  Statute  are.  All  Writs  of  Error  wherein 
fbere  (hall  be  any  Variance  ttom  the  original 
Record,  or  other  Deleft )  which  mult  imply 
fifcb  a  Defed  in  the  Writ  of  Error  as  the 
Court  cannot  proceed  to  give  Judgment  upon 
the  Record  either  to  affirm  or  reverie  it :  But 
In  this  Cafe  the  Record  h  well  removed,  and 
die  Court  have  a  good  F^undatiott  to  proceed 
iipofi#  Thm  Writ  anfwera  the  Defcriptioif  ttf 
thtf  Parties  upon  Record,  and  fe  no  Variitfice. 
Cuf' :  The  Worda  of  the  StMite  are,  ^  any 
9fhir  DrfiSii  Thit  appears  pfaanlv  to  be  a 
Defeft  within  the  Ad  {  by  pleacmg  Conu* 
tance  the  Univerfl^  was  neeeflarify  made  a 
Party  to  the  Record^  and  the  Mritting  them 
in  the  Writ  is  a  DefeA  within  the  exprsfr 
Words  c4  the  Aft.  Th«re  is  no  Diilerence 
whers  the  Writ  is  amended  by  adding  a  Party, 
and  where  a  Party  is  ftmcl:  0«t.  Note; 
There  vras  mi  Affidavit  read  thai  the  Uni- 
tttfwr  daimod  Comi^ance  of  the  Aftion^ 
and  tnat  th^  had  given  Direftions,  to  have  a 
Writ  of  Error  broii|bt  upon  the  principal 
Judgment.  For  fhefe  Reaibits  the  Writ  of 
Error  wti  amended,  and  the  Univeriitf  made 
Pardet  to  it. 


Wiglcy 
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A  CTION  of  Trefpa&  for  taking  and  carry-  Iri^s. 
^^  ing  away  feveral  Cabbages,  Collifiowers, 
and  other  Greens,  ISc.  Defendant  pleads 
that  the  Sofl  was  the  Bifhop  of  WifKhtfttr^^ 
and  he  feized  them  Dams^e-feaiant  as  Bailiff 
to  the  iaid  Bifhop.  Plaintiff  replies,  that  the 
King  eranted  by  Letters  Patent  to  the  Bifhop 
and  his  Succefibrs,  a  Licence  for  holding 
Fairs  at  fucb  and  iiich  particular  Days  of  the 
Week,  and  that  one  of  thofe  Days  (fetting 
forth  the  Day)  he  brought  his  Goods  to  the 
Market  to  be  fdd,  and  the  Defendant,  without 
any  reafonable  Caufe,  did  take  and  carry  them 
away.  The  Defendant  rgoinS,  and  demands 
Oyer  of  the  Letters  Patent,  though  not  pleaded 
with  a  profert  hie  in  Cur* ;  and  then  goes  on 
and  fays,  he  teized  them  for  not  paying  Toll. 
Upon  Demurrer  it  was  objected,  that  the 
Defendant  hath  not  fhewn  that  any  Toll  was 
demanded,  nor  does  it  appear  what  the  Toll 
was.  AU  Markets  are  in  their  own  Nature 
publick  and  common  to  all  the  King's  Sub- 
let \  all  People  mav  come  upon  the  Soil  to 
fell  and  buy,  and  an  A<^ion  will  not  lie  againfl 
diem,  nor  are  the  Goods  liable  to  a  Diftrefs.  (889.) 
Cro,  £Jiz0  75.  77u  Mayor  of  LawnsonU 
Caftn,  Trefpaft  againft  him  tor  taking  a 
Quarter  of  Corn  ^  he  juflified,  for  that  it  was 
within  the  Town  of  L.  and  it  was  Damage* 
feafant  in  his  Freehold.  The  Plaintiff  pleaids 
that  a  Market  was  granted  by  Letters  Patent, 
and  that  the  Locus  in  quoj  (sfc*  was  appointed 

for 


400   Cafes  m  B.R.  sic6 Geo.  11. 

for  the  Market  Place ;  and  he  brought  his 
Com  on  the  Market  Dav,  and  fet  it  there, 
and  the  Defendant  took  it.  And  upon  De- 
murrer it  was  objeAedy  that  the  Mayor  could 
not  juftify  the  Takine  it ;  fo  in  Q^.  EE%. 
627,  628.  Sawyer  and  WiUiH/in.  If  the  De- 
fendant had  any  Right  of  Ton,  which  fhall  be 
determined  by  the  ^dges  if  it  comes  judicially 
before  them,  and  if  unreafonable,  punifhable 
bv  the  Statute.  2  Injl.  222.  But  the  chief 
Objedion  was,  that  no  Toll  fliould  be  paid  de 
Cmmuni  Jun  for  Things  brought  to  the  Fair 
or  Market  unlefs  they  be  fold,  and  then  the 
Toll  muft  be  taken  of  the  Buyer:  But  in 
antient  Fairs  and  Markets,  Toll  may  be  paid 
for  the  Standing  in  the  Fair  and  Market  tho* 
nothing  be'/old.  2  Infi.  220.  2  RM.  Abr,  123. 
2  Lutw.  1329.  Lngh  V.  Pym.  The  Six  Car- 
pgnters  Cafi  was  alfo  cited,  8  Rif.  146.  But 
to  what  Purpofe  or  how  apphcable  to  the 
prefent  Cafe,  ^juere, 

Serjeant  Bel^M  conf:  It  does  not  appear 
by  the  PlaindflF's  Replication  he  hath  any 
Title  to  the  Lord's  Soil.  Becaufe  it  was 
made  a  Fair  by  the  King's  Letters  Patents,  it 
does  not  follow  inii  Aat  the  Lord's  Soil  is 
given  to  the  Publick,  or  that  the  Plaintiff  may 
commit  a  Trefpafs  thereon  without  making 
the  Lord  a  Satisfadion.  The  Replication 
therefore  is  defedive,  for  the  Plaintiff  is  bound 
of  common  Right  to  pay  Stallage,  which  muft 
be  tendered  before  he  can  fet  down  his  Goods 
or  expofe  them  to  Sale.  2  RolL  Ahr.  123. 
If  a  Man  hath  a  Fair  in  a  Place,  they  who 
have  houfes  next  adjoining  to  the  Fair  cannot 

lawfoUy 
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lawfully  open  their  Shops  to  fell  Commodities, 
but  Stsdlage  is  due  for  it,  for  they  cannot  take 
the  Benefit  of  the  Fair,  without  paying  the 
Duties  to  him  who  hath  purchafed  it;  a  /or- 
tiori  where  the  Soil  belongs  to  the  Lord.  To 
this  it  was  anfwered,  that  the  Stallage  was  not 
incident  to  the  Fair,  but  to  the  Land,  l^de 
Moor  474.  And  a  Man  may  have  the  Market 
that  is  not  Owner  of  the  Soil.  11  i/.  6.  23. 
Qif^:  Here  are  two  Points  neceflfary  to  be 
confidered,  whether  Stallage  is  due  of  common 
Right;  and  in  the  next  Place,  whether  a 
Tender  is  necefTaiy  before  the  Goods  are 
expofed  to  Sale.  There  is  no  one  Cafe  cited  to 
fupport  either  of  thefe  two  Queftions ;  and  the 
Cafe  in  RolL  Ahr.  feems  to  be  a  pretty  extra- 
ordinary one.  The  Lord  might  as  well  claim 
Toll  for  the  Shopkeepers  looking  out  of  their 
Windows.  The  Stallage  as  it  is  claimed  by 
the  Plea  is  claimed  as  incident  to  the  Fair, 
and  not  as  incident  to  the  Lands.  Sed  ad- 
joumatur  for  a  Second  Ailment ;  and  a^er- 
wardfi  the  Court  made  a  Rule  for  Judgment 
for  the  Plaintiff,  unlefs  Caufe.  Note  ;  Mr.  (230.) 
Draper  made  ufe  of  Carpenters  Cafe^  to  (hew 
that  a  Man  cannot  be  a  TrefpafTer  for  a  Non- 
feafance,  in  Obje£Uon  to  Plaintiff's  Rejoinder, 
who  pleaded  that  he  feized  the  Goods  Damage- 
fea£mt  for  Non-payment  of  Toll,  whereas  the 
Non-payment  of  Toll  cannot  make  a  Trefpafs, 
becaufe  a  Non«-feafance. 


D  D  The 
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Higknvajfs, 


The  King  and  Inhabitants  of  Lough- 
borough. 

INDICTMENT  for  not  repairing  the  Hi^- 
-^  way.  The  Court  was  moved  for  a  fpecial 
Jury,  and  the  Parties  by  Agreement  entred 
into  a  Rule  not  to  take  Advantage  of  Errors. 
After  a  long  Trial,  and  examining  a  great 
many  Witnenes  on  both  Sides,  the  Defend- 
ants were  acquitted  upon  the  Merits  of  the 
Cafe ;  notwithftanding  this  the  Defendants 
were  again  prefented  by  a  fingle  Juftice  of  a 
Peace  for  not  repairing  the  lame  Highway ; 
and  upon  thefe  Circumftances  Mr.  Fa%akerly 
moved  that  all  Proceedings  upon  the  Prefent- 
ment  might  be  ftaid.     Shew  Caufe. 


Information 
for  a  Libel, 


The  King  and  Osborne. 

INFORMATION  was  moved  for  againft 
^  the  Defendant  for  publiihine  a  Paper  in- 
titled,  A  true  and  furprifing  Relation  of  a 
Murder  and  Cruelty  that  was  committed  by 
the  Jews  lately  arrived  from  Portugal ;  (hew- 
ing how  they  burnt  a  Woman  and  a  new  bom 
Infant  the  latter  End  of  February^  becaufe  the 
Infant  was  begotten  by  a  Chriflian.  And 
then  goes  on  and  fets  forth  in  the  Body  of  the 
Paper  a  particular  Account  of  the  whole 
Tranfadion ;  and  that  the  like  Cruelty  had 
often  been  committed  by  the  Jews,  notwith- 
flanding  an  K&  of  Parliament  made  in  the 
Reign  of  King  Car,  2.  to  prevent  Murders, 

&c. 
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(fc^  committed  by  the  Jews.  It  was  objeded, 
that  admitting  that  this  Paper  was  libellous, 
yet  the  Charge  was  fo  general  that  no  par- 
ticular Peribns  could  pretend  to  be  injured 
by  it. 

Cur^:  This  is  not  by  way  of  Information 
for  a  Libel  that  is  the  Foundation  of  this  Com- 
plaint, but  for  a  Breach  of  the  Peace,  in  in- 
citing a  Mob  to  the  Diftru£tion  of  a  whole 
Set  of  People ;  and  tho^  it  is  too  general  to  make 
it  fall  within  the  Deicription  of  a  Libel,  yet  it 
will  be  pernicious  to  fufFer  fuch  fcandalous 
Refledions  to  go  unpuniflied.  We  don't  give 
any  prefent  Judgment  in  this  Afiair,  but  think 
this  is  a  Fa^  proper  to  be  tried.  Mr.  Strange 
cited  the  Cafe  of  the  King  and  Ormey  Trin, 
iirV.[ihA. Rym.  486]  which  was  an  Indid-  (881.) 
ment  for  publiming  a.  Libel  refledins  feanda- 
loufly  upon  several  Ladies,  but  mentioned  no 
one  in  particular;  and  Judgment  was  given 
againft  the  Defendant,  but  afterwards  the  Court 
arrefled  the  Judgment.  But  in  the  prefent  Cafe 
ieveral  Affidavits  were  made,  that  this  Paper 
had  fo  much  incenfed  the  Mob  againil:  the 
Jews,  that  they  had  afTaulted  and  beat  in  a  moft 
outrageous  Manner  the  Profecutor,  who  was 
a  Jew.  The  Court  made  a  Rule  abfolute  for 
m  Information. 


Chapman  v.  Lamb. 

A  CTION  of  Trefpafs  againft  the  Defend-  ^rejpafs. 
^^    ant,  who  was  a  Cuftom-houfe  Officer, 
for  taking  15  Shirts,  a  Silk  Night-gown  and  a 

D  D  2  Velvet 
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Velvet  Cap,  the  Goods  of  the  PlaindflF.  The 
Defendant  juftified  that  he  was  one  of  the 
Cuftom-houfe  Officers,  and  that  he  feized  the 
Goods,  and  carried  them  to  the  King's  Ware* 
houfe,  becaufe  the  Plaintiff  refufed  to  panr 
Duty,  CsTf.  The  Jury  found  that  the  Defend- 
ant was  a  Cuftom-houfe  Officer,  and  that  he 
had  feized  the  Goods  mentioned  in  the  Decla- 
ration 'f  they  likewife  found  that  thefe  were 
wearing  Apparel  only  which  the  Plaintiff 
brought  from  France  for  his  own  private  Ufe ; 
and  upon  the  Whole  they  found  that  thefe 
Goods  were  not  Mercantile,  and  therefore 
rave  a  Verdid  for  the  Plaintiff  with  Damages. 
This  Caufe  was  tried  before  Raymond  C.  J. 
who  at  the  Trial  referved  this  Point,  viz. 
Whether  thefe  Goods  being  found  to  be  for  a 
private  Ufe,  and  not  Mercantile,  were  liable 
to  pay  Duty  or  not. 

Mr.  KettUby  for  Plaintiff  argued.  That  no 
Goods  but  Mercantile  Goods  were  liable  or 
fubje£l  to  the  Payment  of  Duty  \  and  that  the 
Statute  of  13  £^  14  Car.  2.  did  not  extend  to 
Goods  bought  for  a  private  Ufe.  That  bv 
the  22nd  Se&ion  of  this  Statute  it  is  enadea, 
That  Veffels  appointed  to  carry  Letters,  com- 
monly called  Packet  Boats,  may  not  import 
nor  export  Merchandize,  upon  the  Penalty  of 
the  Forfeiture  of  100  /.  and  that  the  Merchan- 
dize which  (hall  be  found  aboard  thefe  Veffels 
(hall  be  forfeited  and  loft  ;  now  it  cannot  be 
conceived  that  this  Claufe  extends  to  Goods 
which  are  imported  for  private  Ufe,  and  that 
a  Paffenger  that  carries  a  iew  Shirts  and  other 
neceffary  Apparel  (hould  be  fubjed  to  fuch 

severe 
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fevere  Penalties.  The  Statute  12  Car,  2. 
whereby  Tonnage  and  Poundage  are  granted 
to  his  Majefty,  extends  likewife  to  Mercantile 
Goods  only;  and  the  Reafon  they  cannot  by  Im- 
plication be  extended  to  any  wearing  Apparel, 
is  becaufe  fuch  Goods  are  neceflary  for  the 
Conveniency  of  all  Travellers  and  PaiTengers ; 
whereas  by  the  Conftrudion  that  is  contended 
for  by  the  Defendant,  a  Man  muft  not  wear  a 
Shirt  to  his  Back,  but  if  he  comes  from  be-  (288.) 
yond  Sea  he  muft  pay  Duty  for  it ;  and  cited 
Faugh.  165.  ShippardznA  Gofnold  ist  at^  where 
Vaughan  Ch.  J.  in  his  Expofition  of  12  Car, 
2.  c,  4*  fays,  that  the  Wines  fubjed  to  Ton- 
nage by  the  Statute  muft  be  imported  as 
Merchandize,  that  is,  for  Sale,  and  to  that 
End ;  for  no  other  Conception  can  be  of 
Goods  brought  as  Merchandize ;  and  in  the 
prefent  Cafe  the  Goods  are  exprefly  found 
not  to  be  Merchandize,  and  are  fo  ftated  upon 
the  Point  referved. 

Mr.  Reeves  conf:  Whoever  imports  Goods, 
whether  he  be  a  Merchant  by  Profeffion  or 
not,  is  a  Merchant  within  tnis  Statute.  It 
has  been  adjudged,  that  if  a  Pedbn  draws  a 
Bill  of  Exchange  he  is  a  Merchant.  2  Fentr. 
295.  SarsfieU  and  fFitherfy,  Common  Ufage 
is  always  allowed  a  good  Expofition  of  an  AGt 
of  Parhament ;  and  it  hath  been  the  conftant 
Uiage  where  wearing  Apparel  hath  been 
brought  from  beyond  Sea  to  pay  Duty  for 
them  tho*  not  brought  as  Merchandize.  It 
the  Expofition  that  hath  been  made  upon  the 
Statute  by  the  Plaintiff's  Counfel  fhould 
prevail,  the  Confequence  would  be  very  preju- 
dicial 
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dicial  to  the  King's  Revenue,  if  no  Goods 
muft  pay  Cuftom  but  what  are  Merchandise. 
It  will  in  a  manner  exempt  French  Wines  from 
all  Duty  I  for  they  are  taken  die  iame  Notice 
of  in  the  A&  of  Parliament  as  other  Goods ; 
and  if  they  muft  pay  no  Duty  but  when  they 
are.  imported  as  Merchandize  for  Sale  ;  then 
when  Wines  are  imported  by  private  Families 
for  their  own  private  Ufe,  this  will  evade  the 
Duty,  and  the  King  lofe  his  Revenue,  con* 
trary  to  the  Intent  of  the  Ads  of  Parliament. 
Suppoflng  a  Man  Ihould  have  occafion  to 
cloath  his  Family,  and  import  Bales  of  rich 
Silks,  (for  they  all  £dl  under  the  lame  Defcrip- 
tion)  muft  thefe  Silks  pay  no  Duty  ?  This 
Conftru£lion  would  be  fuch  an  Inlet  into  the 
A£ls,  that  any  private  Perfon  may  import 
Goods  without  Payment  of  any  Duty  to  the 
Crown,  becaufe  they  are  not  brought  over  as 
Traffick. 

Cur':  The  Point  in  this  Caie  will  depend 
upon  the  Circumflances  of  it.  It  appears  the 
Goods  in  Queftion  were  necefiary  Apparel, 
and  imported  for  the  Plaintiff's  own  private 
Ufe.  Where  Peribns  go  to  excefs,  and  bring 
over  any  great  Quantity  of  Goods,  that  will 
fall  within  another  Coniideration.  It  does 
not  feem  reafonable  that  Duty  ihould  be 
exaded  for  wearing  Apparel  that  is  necefiary  y 
and  on  the  other  Hand  it  feems  as  unreafonable, 
that  People  (hould  be  left  at  Liberty  to  import 
what  Quantities  they  think  proper  under  this 
Denomination :  but  that  a  Man  ihould  be 
obliged  to  pay  Duty  for  every  Trifle  he  brii^ 
over,  does  not  ieem  to  be  reafonable.     Sed 

adjournatur  \ 
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adJ9urmaturi  the  Attorney  General  defiring 
Leave  to  fpeak  to  it ;  and  Michaelmas  Ternii 
6  G.  2.  Judgment  was  this  Term  given  for 
the  Plaintiff. 

Raymond  Ch.  J.  The  Goods  in  this  Cafe 
are  found  not  to  be  imported  by  way  of  Mer- 
chandize, but  for  the  Plaintiff  s  own  private 
Ufe ;  and  it  is  not  the  Intent  of  the  Ad  of 
Parliament  fuch  Goods  fhould  pay  Duty ;  and 
fo  Judgment  for  the  Plaintiff  per  tof  Cut*. 
See  a  Stra.  943.  Same  Cafe. 


(d88.) 


Nichols  and  Swordfeager. 

A  SSUMPSIT  upon  a  promiffory  Note.  Affumpfa  on  a 
-^^      Defendant  pleaded  Non  aJTumpfit  infra  promjfory 
fex    Annei   ante   exhibitimC    Bifla  fradia\  ^''''• 
Plaintiff  replies,  that  he  took  out  a  Bill  of 
Aftddlefex^  Trin*  6  G.  I.  which  he  continued 
down  to  Mich,  5  G.  a.  and  then  avers  quod 


Caufa  a^fionis  accrevit  infra  fex  Annos  ante 

afecutianem^  CsTr.     Defendant  rejoii 
claimed  Qy/r  of  the  BiU  of  .^^«^Ar,  which  was 


indorfed  with  certain  Figures  upon  the  Back 
of  it,  in  Purfuance  of  an  A£t  of  Parliament 
tenf  apud  WefM  9  W,  3.  So  goes  on  and 
fets  out  the  Subftance  of  the  faid  A<^ }  and 
the  Indorfement  bore  Tejie  on  fuch  a  Day } 
and  then  concludes  quod  Caufa  a£fimis  non  ac^ 
crevit^  bfc.  To  this  the  Plaintiff  demurred,  and 
fhewed  for  Caufe,  that  the  ASt  of  Parliament 
in  the  Defendant's  Rejoinder  was  not  well  fet 
forth,  for  that  it  does  not  appear,  whether  the 
9  ff^»  was  the  original  Seffions,  or  whether  it 

was 
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was  held  by  Adjoumment  only;  and  cited 
Cro.  Jac.  III.  Ford  and  Hunter:  Adion  of 
Debt  was  brought  uprni  Stat.  8  Eli%.  for 
Cofts  in  Eje£iment,  and  fet  forth  ad  Par- 
Uamentum  tentum  apud^  i!fc,  anno  oSiavo 
ESz,  whereas  the  Parliament  began  jfnno 
^uintOy  and  by  Prorogation  was  held  in  oSlavo 
^liz.  And  for  this  Caufe  after  Demurrer,  it 
was  ruled  to  be  ill.  So  likewife  it  is  held  in 
Cro.  Jac.  139.  Sir  fVilliam  Read  2Jkd  Potter ^ 
and  Cro.  Car.  232.  TTie  King  and  Barnes^  and 
Hill  znd  fVindfore. 

Mr.  Hager  cont*:  He  infifted  that  the  De- 
fendant's Plea  was  a  good  Bar,  for  that  the 
Bill  o(  Middlefex  bore  Te/ie  from  the  time  of 
the  Indorfement,  and  that  6  Years  was  lapfed 
from  the  Time  the  Note  bore  Date  ante  exhi- 
bition^ Bill^e.  But  the  Court  was  clearly  of 
Opinion  that  a  Bill  of  Middlefex  bears  no 
Tefte^  and  that  the  Indorfement  on  the  Back 
was  only  to  fave  the  Penalty  in  the  Ad  of 
Parliament.  They  held  likewife  the  Ad  itfelf 
was  ill  pleaded ;  and  agreed  the  Cafes  in  Cro. 
to  be  Law.  But  the  chief  Objedion  with 
the  Court  was,  if  all  this  StuflF  in  the  Rejoinder 
relating  to  the  KGt  of  Parliament  was  not 
Surpluiage  and  immaterial :  For  if  what  is  fet 
out  concerning  the  Ad  be  left  out  and  re- 
jeded,  there  is  then  a  good  Tender  of  an 
Iflue,  for  then  the  Cafe  will  ftand  fimply 
thus :  The  Defendant  pleads  quod  a£lio  non 
accrevit ;  the  Plaintiff  replies  a  Bill  of  Middle-- 
fex  was  fued  out  at  fuch  a  Time,  and  that 
Continuances  have  fince  been  regularly 
entred  j   and  then  avers  quod  a^io  accrevit  \ 

and 
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and  to  this  the  Defendant  rejoins  quod  aHio 
noH  accreuitj  (^c,  which  is  a  good  Iffue. 

Mr.  Reeves:  If  the  Replication  is  good,  (8M.) 
our  Rejoinder  muft  in  Confequence  be  fo,  for 
we  have  followed  it  Word  for  Word :  Sur-  • 
plu^e  will  never  vitiate  the  Pleading  when 
there  is  enough  befides  fet  forth  to  deny  the 
Adion,  notwithftanding  the  Surplufage  be 
{hewn  for  Caufe  upon  Demurrer.  The 
Court  was  of  Opinion,  that  the  Introduction 
to  the  Replication  was  Surplufs^  and  imma- 
terial, and  that  it  might  be  rejeaed. 


Higden  and  Fofter*     In  Cam*  Scac\ 

TRESPASS  for  taking  and  carrying  aw^  TreJ^s, 
the  Goods  of  the  Plaintiff.  The  De- 
fendant juftified  that  he  was  a  Cuftom-houfe 
Officer,  and  feized  them  as  forfeited  Goods, 
and  carried  them  to  the  King's  Warehoufe  as 
fuch.  Upon  the  Trial  the  Cafe  appears  to  be 
this :  The  Plaintiff  was  an  Eaji-India  Mer- . 
chant,  and  imported  Goods  from  Hollandy 
which  upon  (earch  were  found  to  be  Eafi- 
India  Goods  :  But  it  appeared  upon  Evidence 
that  thefe  Goods  were  firft  imported  upon  the 
Company's  Account,  who  fold  them  to  the 
Plaintiff,  who  carried  them  into  Holland^  and 
three  Years  afterwards  imported  them  into 
England, 

Reynolds  C.  B.  held  that  they  were  not  for- 
feited by  Stat.  Car.  2.  intitled.  The  Naviga- 
tion  A£i ;  and  fo  Verdid  was  found  for  the 
Plaintiff  with  Damages* 

The 
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The  King  v.  Walker.    HiL  6  G.  a. 

Sari  Faciau     'T^  quafh  a  Scire  Facias  wYiidti  was  brought 

^  to  eftreat  the  Defendant's  Recognizance 
for  not  going  to  Trial.  The  Defendant  was 
indided  in  Com*  Ebn^  for  not  repairing  the 
Highway.  The  Indidment  was  removal  by 
Certiorari^  and  thereupon  one  John  Harrifon 
and  Robert  Burnet  became  bound  bv  Recog- 
nizance in  the  Sum  of  20  L  that  the  Defendant 
(hould  go  to  Trial  eodem  Termino^  veladtrox* 
SeJJSonem  de  Niji  Prius  poft  cUSfum  Terminum^ 
which  is  always  the  Form  of  a  Recognisumce 
upon  a  Certiorari  to  remove  Indidments  in 
London  or  Aliddkfexy  but  never  in  an  Out- 
County  ;  for  where  a  Certiorari  is  to  remove 
an  Indi^ment  in  an  Out-County,  the  Condi- 
tion is  always  to  go  to  Trial  ad  tunc  prex* 
AJJifas  fro  Com*  treed*  tenend' :  In  this  Cafe 
the  Profecutors  have  blended  the  Subftance  of 
thefe  two  Recognizances  together ;  for  in  the 
Scire  Facias  they  have  fet  out  the  Breach  ot 
the  Condition  in  this  Manner,  ^od  Sufanna 
Walker  non  comparebat  in  Cur^  noftra  coram 
nobis  apud  WeJhtC  primo  die  tuncprox*  Termini^ 
nee  placitavit  ad  IndiStam*  preodi£f  ^  nee  caufavit 
aliquem  exitum  eodem  Termino  vel  ad  prox* 
(886.)  Sejfion'  de  Ni/i  Prius^  vel  ad  tunc  pro^  jlfjifas 
pojl  di^um  Terminum ;  which  laft  Claufe  is  no 
Part  of  the  Condition,  and  therefore  as  the 
Scire  Facias  now  ftands,  it  is  impoffible  the 
Defendant  (hould  know  what  Anfwer  to 
make.     Here  is  the  Form  of  two  difierent 

Recognizan(:es 


Cafes  m  B.  R.  6  Geo.  11.     41 1 

Recognizances  included  in  this  Scin  Facias^ 
and  therefore  it  muft  be  taken  there  are  two 
different  Indictments  depending,  the  one  in 
London  or  MtddUfex^  and  the  other  in  an 
Out-Counor.  Supposing  therefore  the  De- 
fendant haa  «>ne  to  Trial  upon  the  Indict- 
ment in  the  Out-County,  and  not  upon  that 
in  London  or  Middkfex  ;  or  if  the  Defendant 
had  gone  to  Trial  upon  the  Indi6lment  in 
London  or  AGddkfex^  and  not  upon  that  in  the 
Out-County,  and  afterwards  a  Scin  Facias 
fliould  have  been  brought  for  not  going  to 
Trial  in  the  Out-County^  it  would  be  no  j£x- 
cufe  to  fave  the  Defendant's  Recognizance, 
to  (ay  that  he  went  to  Trial  in  the  Out- 
Coun^  upon  the  Indidment  in  London  or 
MiddUftx:  Therefore  as  this  Scin  Facias 
now  ftands,  it  is  fo  general  and  uncertain, 
that  it  is  impoffible  for  the  Defendant  to  know 
what  Anfwer  to  make ;  and  this  is  fo  material 
a  Variance  from  the  Recognizance,  that  the 
Court  will  quafh  the  Scin  Facias* 

Gnr^ :  The  Subftance  of  the  Recognizance 
is  to  appear  and  plead.  It  does  not  appear  in 
this  Cafe  that  the  Defendant  has  done  either. 
The  Condition  is  rightly  fet  out,  only  they 
have  carried  it  too  £ir,  and  have  fet  out  fome^ 
thing  more  than  is  contained  in  the  Condition. 
If  the  Defendant  did  not  appear  and  plead,  his 
Recognizance  is  forfeited  $  and  fo  denied  the 
Motion.  Abfinti  Raymond  C.  J.  Note; 
Defendant  in  this  Cafe  ought  to  plead,  ^od 
comparuit  i^  placitavit  fecundstm  Conditionom^ 
and  demur  to  the  Reft. 

*  Gratwick 
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Gratwick  and  Sir  John  Shelley. 

Prefentmenf.     'T^HE  Defendant  was  prefented  for  eredinf 

^  a  Mill  and  Dam,  &r.  which  obftruded 
Navigation,  and  turned  the  Courfe  of  the 
River.  All  Proceedings  being  removed  by 
Certiorari  into  this  Court,  an  IlTue  at  Law 
was  direded  to  eftablifli  the  Right,  ^c.  And 
upon  the  Trial  there  was  a  great  Contra- 
di£lion  in  the  Evidence,  and  totidem  verbis 
direfUy  oppofite  to  each  other ;  but  upon  the 
Whole,  the  Jury  (which  upon  this  Occafion 
was  a  fpecisd  one)  gave  a  Verdid  for  the 
Defendant.  Upon  a  Motion  for  a  new  Trial, 
there  were  feveral  Obje£tions  taken,  and  par- 
ticularly, that  the  Jury  before  they  brought 
in  their  Verdid  had  eat  and  drank  at  the  De- 
fendant's Expence.  This  was  exprefly  con- 
tradicted by  Affidavits;  for  altho'  it  was 
acknowledged  that  the  Jury  did  take  fome 
Refrefliment  before  Verdid,  yet  it  was  not  at 
Sir  John  8helley*s  Expence,  but  each  Man 
contributed  his  Share.  It  was  agreed,  that  if 
this  had  been  at  the  Expence  of  the  Defend- 
ant, it  had  been  material;  but  where  the 
(286.)  Jurors  themfelves  are  at  the  Charge,  tho* 
it  be  a  Mifdemeanor  for  which  the  Jury  is 
fineable,  yet  that  fhall  not  turn  to  the  Preju- 
dice of  the  Party  in  whofe  Favour  the  Verdid 
is.  2  Salk.  645.  rtde  alfo  Doa.  &  Stud. 
It  was  alfo  proved  that  a  Drawer  had  Acceis 
to  the  Jury,  and  carried  them  Cool  Tankards ; 
and  tho*  it  was  infifted  upon  that  the  Jury 

ou^ht 
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ought  to  be  locked  up,  and  no  Peifon  ad- 
mitted to  them  before  they  had  agreed  to  the 
Verdid,  becaufe  by  this  Means  they  might 
have  frefli  Evidence  given  them,  yet  the 
Court  refiifed  to  grant  a  new  Trial.  Vide  2 
Roll.  Abr.  454. 

Guibert  and  Jones. 

PIERI  Facias  by  the  Plaintiff,  Executrix  Fun  Facias. 
■*  of  Philip  Guibertj  againft  Catherine 
yonesy  Executrix  of  the  Earl  of  Ranelaghj 
upon  a  Judgment  for  900  /.  recovered  asainft 
the  £ud  Earl.  The  Sheriff  returned  Nulla 
Bona.  The  Plaintiff  fuggefting  a  Devajlavity 
iffues  a  Scire  Facias  inquPy  to  which  the  De- 
fendant appeared,  and  the  Sheriff  returns  a 
Devaftavity  and  thereupon  the  Defendant 
demurs. 

Mr.  Fibner  took  three  Objedions;  i/?. 
That  there  was  no  Scire  Facias  taken  out 
to  make  the  Defendant  Party  to  the  Judg- 
ment. 7,dlyy  There  is  no  Judgment  to  ground 
this  Scire  Facias  upon  :  For  in  fetting  out 
the  Judgment,  it  is  only  faid  Confideratum  ejly 
as  is  ufual  where  Judgment  is  originally 
entred ;  but  in  pleading  the  Judgment  is 
always  faid  Confideratum  Juit\  and  fo  is 
Carthew  403.  ^dlyy  It  does  not  appear  but 
the  Inquiry  was  executed  after  the  Writ  was 
retumeid,  tor  the  Writ  bears  Tejie  ^inden* 
Martin* y  which  was  26th  November y  returnable 
Die  Jovis  prox*  pofty  which  was  the  lafl  Day 
of  the  Term,  and  fb  in  all  Probability  might 
be  executed  after  the  Return. 

Mr. 
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Mr.  Fazakirfy  cmt*:  Here  is  fuffident  fist 
forth  to  intide  the  PlaintifF  to  her  Adion :  In 
all  Cafes  where  the  Adion  is  founded  upon  a 
Judgment,  the  Proceedings  are  never  iet  out 
at  large ;  but  if  the  Judgment  is  fet  out,  eveiy 
Thing  antecedent  thereto  is  omitted.  As  to 
the  2nd  Objedion,  he  faid,  Conjideratum  eft 
was  good,  for  it  is  not  the  prefent  Tenfe,  but 
the  praeterperfed,  and  is  better  Latin  than 
Confiiiratum  fiiit.  As  to  the  laft  Objedion, 
it  appears  diat  the  Writ  was  executed  the 
lame  Day  on  which  it  was  returnable,  whidi 
is  good,  for  the  Plaintiff  has  the  whole  Day  to 
execute  it  in,  and  the  Sheriff  is  not  to  return 
at  what  Time  of  the  Day  it  was  executed. 
It  is  as  probable  it  was  executed  rightly  as 
Qtherwife,  and  the  Court  will  take  it  in  the 
moft  favourable  Senfe. 

Page  J.  Execution  on  the  iame  Day  on 
which  the  Writ  was  returnable  is  good  ;  the 
Law  makes  no  Fra&ion  of  Days,  and  it  is 
(aid  to  be  taken  Virtute  Brevis. 
(887.)  ProbynJ.  InLvw  CntfideratumeftjkdimxfS 

taken  for  the  prefent  Tenfe,  and  this  is  always 
the  Method  of  entring  Judgments ;  there  is  no 
Cafe  where  a  Judgment  pleaded  by  a  Cot^tdi^ 
ratum  eft  has  been  held  good. 

Lei  J.  If  it  can  relate  to  a  Time  paft,  the 
Court  ought  to  fupport  it.  Judgment  was 
given  for  the  Pkundn,  ni/L 


The 
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The  City  of  London  v.  Sir  Fiiher 
Tench.     Pasch.  6  Geo.  2. 

A  CTION  of  Covenant  a^amft  the  Defen*  Aaiom  ofCo- 
-^^  dant.  In  the  Declaration  the  Plaintiff  'verumt. 
fet  forth  the  Stat.  $i:f  f>  W.i^  M.  c.  10.  in- 
tituled. An  KGt  for  the  Relief  of  the  Orphans 
and  odier  Creditors  of  the  Citjr  of  London^ 
and  alfo  the  Indentures  whereby  the  Defen- 
dant  and  Sir  Samuel  Garret  deceafed,  in  Con- 
fidciation  of  a  Leafe  granted  to  them  by  the 
City,  (sfc.  had  jointly  covenanted  for  them- 
felves,  their  Executors,  Adminiftrafiors  and 
Affims,  to  pay  yearly  the  Sum  of  400  /.  at 
the  F eaft,  (^c.  And  there  being  two  Years 
in  Arrear,  this  A£bton  was  now  brought  againft 
the  Defendant,  being  the  furviving  Leflee. 
Defendant  craved  Oyer  of  the  Indentures,  and 
then  demurred  genmlly  to  the  Declaration ; 
and  Mr.  BootUy  jun.  took  feveral  Objeflions 
to  the  Declaration ;  i^.  That  there  was  not  a 
fufficient  Affignment  of  any  Breach,  for  where 
a  Man  covenants  for  himfelf,  bis  Executors 
and  Affignees,  it  is  not  fuAcient  to  alledge 
Non-performance  in  the  Covenantor  <Hify, 
but  it  muft  go  further,  and  ihew  that  neither 
the  Covenantor,  his  Executors  and  Affigns, 
had  performed,  bfc,  i  Salk.  139.  5  M^d. 
133-^  Cro.  Eliz.  348.  Cob  and  How.  Sed 
vide  Cte,  ESx.  255.  Emott  and  Cole.  It  fhall 
not  be  intended  there  was  an  Affignee  unlefs 
fpecially  {hewn,  ad  Obje&ion;  It  is  alledeed 
that  800/.  became  due  fuch  a  Day,  which 

faid 
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faid  Sum  of  8oo  I,  ought  then  to  have  been 
paid,  whereas  the  Money  referved  was  only 
400/.  piT  Ann.  and  confequendy  no  more 
than  400  L  could  become  due  on  that  Day. 
3d  Obje^on^  The  Plaintiffs  have  declared 
pro  RetUitiom  frmdiG?^  and  this  is  a  Thing  out 
of  which  a  Rent  cannot  Ifiiie ;  as  in  Plow, 
Cam.  131.  Browning^ s  Cafe.  4th  Obje£lion; 
Variance  in  the  Title  of  the  A£t  fet  out  in 
the  Indentures  in  the  Declaration,  and  the 
Indentures  fet  forth  in  the  Oyer^  for  in  the  one 
it  is  intitled,  An  Ad  for  Relief,  &r.  and  in 
the  other,  for  the  Relief,  (^c.  Sed  adjoumaf ; 
and  Mr.  Boatle^  jun.  Mich.  7  G.  2.  moved 
this  again,  and  relied  only  upon  two  Objec- 
tions, viz.  That  there  was  a  Variance  between 
the  Leafe  mentioned  in  the  Declaration  and 
the  Leafe  fet  out  in  the  Oyeri  the  Leafe  men- 
tioned in  Declaration  being  for  21  Years,  and 
that  in  the  Oyer  for  one  and  21  Years,  which 
is  a  Leafe  for  a  longer  Time  than  is  impow- 
(888.)  ered  by  the  Ad  of  Parliament.  The  2d  Ob- 
jedion  was,  that  the  Breach  was  infufficiendy 
affigned,  becaufe  not  averred  that  the  Money 
was  not  paid  by  Sir  Fijber  Tench  or  his  Af- 
iigns ;  and  cited  the  Cafe  of  Smith  and  Sharps 
I  Salt.  1 39.  where  Difference  is  taken  between 
doing  a  Thing  to  a  Man  or  his  Affigns,  and 
doinga  Thing  by  a  Man  or  his  Affigns :  For 
if  a  Thing  be  to  be  done  by  a  Man  or  his 
Affigns,  the  Breach  muft  be  in  the  Disjundive, 
that  it  was  not  done  by  him  or  his  Affigns ; 
but  where  a  Thing  is  to  be  done  to  a  Man  or 
his  Affigns,  it  is  fufficient  to  affign  for  Breach, 
it  was  not  done  to  him ;  and  if  he  did  affign 

over 
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over  his  Intereft,  that  ought  to  be  (hewn  ofl 
the  other  Side.  And  Fide  Cro.  Eliz.  348.  the 
Breach  affigned  ought  to  be  in  Disjun&ive, 
and  not  in  Conjun<9ive. 

Garret  Common  Serjeant  conf:  The  Va- 
riance in  this  Cafe  is  not  material,  in  Declara- 
tion the  A&  of  Parliament  is  fet  forth,  which 
gives  Power  to  make  Leafes  for  21  Years; 
and  this  is  a  Leaie  for  21  Years  only,  (o  that 
the  Power  is  well  purfued.  As  to  the  2d  Ob- 
jedion,  he  (aid,  the  Adion  was  brought  againft 
Covenantee,  and  no  Reafon  to  (uppofe  an 
Affignment;  but  the  Declaration  goes  (arther, 
and  amounts  to  an  Averment  that  the  Leafe 
is  ftill  in  Sir  Fijber  Tench  j  for  the  Words  are 
here  ufyuehabuit^  (fc»  which  could  not  be,  had 
there  been  an  Affignment  over. 

T}frie  Ch.  J.  There  are  two  Objections 
made  to  the  Declaration,  one  a  Variance  be- 
tween Leafe  fet  out  in  Declaration  and  in  the 
Oyer ;  but  the  Variance  is  not  material,  it  is 
only  in  Recital  of  an  Ad  of  Parliament  (et  out 
in  the  Oyer^  where  it  recites  the  Ad  as  giving 
a  Power  to  make  Leafe  for  one  and  twenty- 
one  Years.  But  fuppoAng  the  Power  granted 
by  the  A£b  had  been  as  fet  out  in  the  Oyer^ 
and  City  makes  a  Leafe  for  21  Years  only, 
that  is  certainly  good,  and  within  the  Power 
given  by  the  Ad.  The  2d  Objedion  is  the 
Affignment  of  the  Breach.  This  cannot  pro- 
perly be  called  a  Rent,  becaufe  i(ruing  out  of 
an  incorporeal  Inheritance ;  it  muft  therefore 
be  taken  for  a  Sum  in  Grofs.  The  Covenant 
is,  that  Sir  Samuel  Garret  and  Sir  Fifier  Tenchy 
their  Executors,  Adminiftrators  and  Affiens, 

E  £  mall 
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Ihall  yearly  ps^,  bfc.  and  the  Breach  affigned 
is,  that  Sir  rtfinr  has  not  paid.  Nov  the 
Objedion  is,  that  it  is  not  fufficient  to  aver 
Non-pavment  in  Sir  Ftjber  only,  without  add- 
ing the  Words  {nor  his  AJfigns) ;  and  to  fupport 
this  SalkeU  is  cited.  This  Diftindion  is  pretty 
nice,  and  very  extraordinary  for  a  Court  to 

EreAime  an  Affignment;   but  here  is  in  this 
)eclaration  what  amounts  to  an  Averment, 
that  there  was  no  AfiBgnment;  for  it  is  iaid 
that  Sir  Fiflar  hie  ufpu  habuit^  and  therefore 
declaring  againft  him  only  is  fufficient. 
Judgment  for  Plaintifis. 


(889.)  Mackarley  v.  Barrow. 

Motion  to  dif'  A  Motion  to  difchar^  the  Defendant  a 
charge  a  ^^     Bankrupt  out  of  Cuftody,  being^  taken 

Bamkrupt.  ju  Execution  for  a  Debt  due  to  the  Plainti£F 
lBanJr!l  before  the  Defendant  became  a  Bankrupt; 
K.  B.  151,  suid  ^^^  Motion  was  grounded  upon  6  G.  i. 
255.  S.  C,  c.  22.  which  impowered  any  one  or  more  of 
^'  P'  the  Judges  of  the  Court  wherein  Judgment 

has  been  obtained  againft  a  Bankrupt  for  any 
Debt  owing  before  he  became  a  Bankrupt, 
upon  producing  his  Certificate  allowed  and 
confirmed  as  tne  5  G.  i.  r.  24,  requires,  to 
difcharge  him  out  of  Cuftody.  And  upon  a 
Rule  to  fliew  Caufe, 

Mr.  Strange  objeded.  That  the  Defendant 
ought  not  to  be  difcharged  for  two  Reafons ; 
Firft,  becaufe  the  Fa£b  in  the  prefent  Cafe 
are  not  within  any  one  Ad  of  Parliament  made 
in  Relief  of  Bankrupts.    TJfyj  That  the  daufe 

in 
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in  6  (?« I.  does  not  extend  to  the  Cafe  in  Quel^ 
tion.     He  argued,  that  it  did  not  appear  when 
the  Defiendant  became  a  Bankrupt,  but  taking 
it  that  he  became  one  from  the  Time  of  the 
Commiffion  only,  yet  be  could  not  be  dif- 
charged;  this  being  a  Debt  which  accrued 
fubfequent  to  the  Commiffion,  confequently 
could  not  be  difcharged  by  it.     This  is  an 
Adion  brought  by  the  PlaintifF  upon  feveral 
Bills  of  Exchange  drawn  by   Defendant  13 
January  1728.  they  were  foreign  Bills,  and 
die  Plaindfi  fent  them  abroad,  but  the  Drawee 
xefiifed  to  accept  them,  and  fo  returned  pro- 
tefted,  but  before   they  were  returned   the 
Defendant  became  a  Bankrupt ;    at  which 
Time   the  Plaintiff  was  not  intitled  to  his 
Adion  ;  for  where  Bills  are  drawn  payable  at 
a  future  Day,  there  muft  be  a  Tender  of  the 
Bill,  a  Refiiial  by  a  Drawee,  and  a  Proteft  for 
Non-acceptance,  before  the  Drawer  becomes 
liable,  and  therefore  at  the  Time  of  the  Com- 
miffion this  was  not  fuch  a  Debt  as  intitled 
the  Plaintiff  to  that  Recompence  which  the 
Statute  gives  Creditors  upon  thefe  Occafions, 
«f 2.  to  ms  diftributive  Share  of  the  Bankrupt's 
Effeds,  therefore  in  Point  of  Law  is  not  to  be 
coniidered  as  a  Debt  fubfiftine  at  the  Time  of 
the  Bankruptcy.  The  Defendant  fliould  make 
it  appear  when  be  became  a  Bankrupt,  for  it 
may  be,  the  Bills  were  drawn  fubfequent  to 
the  Bankruptcy  ;  for  the  Commiffion  always 
relates  to  the  firft  hOi  of  Bankruptcy,  which 
can  never  afterwards  be  purged  :  The  Words 
of  the  Statute  are,  For  any  Debt  owing  at  the 
Time  he  becomes  a  Bankrupt.     2^,   He 

B  £  2  faid 
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did.  That  the  Defendant  was  not  intided  to  his 
Difcharge  by  any  A6t  of  Parliament.  As  to 
5  G.  I.  that  was  only  a  temponury  Ad,  and  is 
now  expired  i  and  6  G.  i.  cannot  relate  to  a 
Thing  not  in  Being ;  fo  concluded  that  De- 
fendant was  not  intitled  to  his  Difcharge,  nor 
to  Relief  under  any  A€t  of  Parliament. 
(MO.)  Mr.  FcuJis  in  Anfwer  iaid.  That  as  to  the 

firft  Objedion,  this  was  a  Debt  fubfifting  at 
the  Time  of  the  Commiffion,  and  the  Plaintiff 
was  intitled  to  a  ratable  Part  of  the  Bankrupt's 
Eftate  by  7  6. 1.  ^.  31.  being  therein  exprefly 
enaded.  That  Creditors,  whofe  Debts  are  not 
become  payable,  are  intitled  to  a  diftribudve 
Share  of  the  Bankrupt's  £ffe£ts ;  for  the  De- 
fendant became  a  Bankrupt  from  the  Time  of 
drawing  the  Bills,  which  were  Debitum  in 
prafintt^fihemium  infuturo :  And  as  the  Sta- 
tute impowers  the  Judees  in  thefe  Cafes  to 
proceed  in  a  fummary  Way,  he  prayed  that 
the  Defendant  might  be  difcharged. 

By  the  Court:  The  hA  of  Parliament  is 
clear  in  this  Cafe:  the  Words  are,  Perfons 
that  have  taken  Securides  for  Money,  payable 
at  the  End  of  3,  4,  or  6  Months,  or  other 
future  Days  of  Payment ;  or  who  ihall  become 
a  Bankrupt,  and  fuch  Money  ihall  not  become 
due  or  payable  at  the  Time  he  becomes  a 
Bankrupt,  (hall  be  admitted  however  to  prove 
their  Bills,  Bonds,  Notes  or  other  Securities, 
as  if  they  were  made  payable  prefendy  and 
not  at  a  foture  Day,  and  be  indued  to  a  Part 
of  the  Bankrupt's  Eftate.  The  Judges  by 
the  6  G.  have  Power  to  proceed  in  the  fum- 
mary Way ;  and  the  Relation  to  the  5  G.  is 

only 
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only  with  rdpeA  to  the  Allowance  of  the 
Certificate.    Defendant  difcharged  per  Qtf^. 


St.  Martin's  Ludgate  v.  Martin's 
Weftminfter* 

A  Prifoner  in  Execution  in  die  /&//,  rented  Settlement, 
-**-  a  Tenement  within  the  Liberties  of  the 
Prifbn  at  25/.  per  Ann*  where  he  lived  two 
Years  and  upwards,  paid  all  Parifli  Taxes, 
and  executed  feveral  Parifli  Offices,  but  died 
poor  and  infolvent,  kavins  a  Daughter  about 
feven  Years  old.  By  Order  of  two  Juftices 
it  was  adjudged  that  the  Daughter  fliould  be 
maintained  by  the  Parifli  of  St.  Martitfs  Lud^ 
gatey  for  that  the  Father  by  rentmg  a  Tene- 
ment of  25  /.  per  Ann.  bfc.  had  gained  a  Set- 
tlement in  that  Parifli.  Upon  Appeal  to 
Seffions  this  Order  was  reverfed,  suid  the 
Child  fent  to  St.  Martirfs  Wejhninjier.  Both 
thefe  Orders  were  removed  by  Certiorari  into 
B,  R.  The  Queftion  was,  whether  the 
Father  being  in  Execution,  and  renting  a 
Tenement  within  the  Liberties  of  the  Priion, 
(^c.  had  gained  a  Settlement  according  to  AGt 
of  Parliament.  It  was  obje&ed,  that  the  A€t 
of  Parliament  did  not  extend  to  Prifoners  in 
Execution,  for  fuppofing  he  had  rented  a 
Tenement  imder  10/.  per  Ann.  the  Parifli 
could  not  have  removed  him.  The  14  ESz. 
c.  5.  and  19  Car.  2.  c.  4.  make  Provifion  for 
poor  Prifoners  \  and  as  they  are  exprefly  re- 
lieved by  particular  Ads  of  Parliament,  they 
cannot  be  fuppofed  to  be  included  within  the 

Ads 
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(241.)  AAs  of  Setdement,  and  unleft  they  are  within 
the  Intention  of  thofe  Ads,  the  Court  will 
not  conftrue  them  to  be  within  the  Letter  of 
them. 

Gvr';  We  muft  judge  upon  the  Cafe  as  it 
ftands  upon  the  Order.  It  is  returned  that 
the  Father  rented  a  Tenement  of  25  /.  per  Ann, 
this  by  exprefs  Words  of  the  Ad  gains  him  a 
Settlement.  There  are  no  Exceptions  in  this 
A£t,  the  Words  are  general,  and  we  cannol 
conftrue  this  Cafe  out  of  the  Meaning  of 
them  :  Becaufe  the  Father  is  in  Prilbn,  it  does 
not  follow  that  he  is  a  poor  Priibner.  The 
Parifh  of  Su  Martin's  LuigaU  have  made 
themfelves  liable,  (admitting  him  to  be  ori- 

finally  out  of  the  Ad)  for  they  have  ack- 
nowledged him  to  be  one  of  their  Pariihioners 
by  throwing  the  Parifh  Duties  upon  him. 
We  cannot  now  inquire  into  his  Circum- 
ftances ;  be  he  poor  or  not,  is  now  nothing  to 
the  Purpofe.  The  k.6i  is  indefinite,  vi%. 
To  all  Perfbns  renting  a  Tenement  at  the 
yearly  Rent  of  10/.  or  upwards ;  here  the 
Father  rented  25  /.  per  Ann.  lived  2  Years 
within  the  Parifh,  doing  all  Parilh  Duties, 
and  fb  in  all  Refpe^  he  hath  gained  a  Settle- 
ment within  the  Ad.  Therefore  quafhed 
the  Order  of  Seflions,  and  affirmed  the 
original  Order. 


Inter 
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Inter  the  Pariflies  of  Northpelterton 
and  Horfington. 

AN  Order  was  made  by  two  Juftices  to  Order  of  Juf* 
remove  John  Foen,  his  Wife  and  Chil-  ^^«- 
dren,  from  the  Parifh  of  Horfington  to  the 
Parifli  of  NvrthpthertoHy  which  they  adjudged 
to  be  the  laft  legal  Place  of  Settlement  of 
John  Foen.  The  Parifh  of  N.  did  not  appeal 
from  this  Order,  which  was  confirmed  at  the 
next  Quarter-Seffions ;  but  afterwards  upon 
Application  to  two  nei|hbouring  Juftices,  an 
Oath  being  made  that  John  Foen  at  the  Time 
of  his  pretended  Marriage  was  married  to 
another  Woman  who  was  then  alive,  and 
lived  feveral  Years  after  the  Solemnization  of 
his  fecond  Marriage  with  Mary  HilUery  (who  . 
was  the  Perfon  removed  under  the  Denomina- 
tion of  John  Foeffs  Wife  by  firft  Order). 
Thefe  Juftices  made  an  Order  to  remove 
Mary  Hillier  and  the  Children  who  were 
Baffairds  back  again  to  the  Parifh  of  H.  being 
the  laft  legal  Settlement  of  M.  H.  and  the 
Birth  of  the  Children.  The  Parifh  of  Hor- 
fington  appealed  to  the  General  Quarter-Sef- 
fions,  who  repealed  the  fecond  Order,  and 
alledged  for  a  Reaibn  upon  the  Face  of  their 
Order,  that  the  firft  Order  being  unappealed 
from  and  confirmed  at  the  next  Quarter- 
SefEons,  ftood  in  fiiU  Force,  and  was  conclu- 
five  to  sJl  Parties ;  and  averred  Mary  HilUer 
to  be  the  fame  Perfon  that  was  removed  by 
the  firft  Order  under  the  Denomination  of 

Foen'% 
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(MS.)  FoeH*9  Wife.  All  thefe  Orders  being  removed 
by  Certiorari  into  B.  R.  it  was  moved  to 
quafli  tbis  laft  Order  of  SefEons;  and  the 
chief  Objedion  was,  That,  the  Perfons  re- 
moved by  the  two  ieveral  Orders  of  the  Jus- 
tices of  Peace  were  different  Peribns>,  and 
not  the  lame  Parties.  By  the  firft  Order  yokn 
FoiHy  his  Wife,  &C.  were  removed  from  the 
Pariih  of  H.  to  the  Parilh  of  N.  and  by  the 
fecond  Oxi^tx  Mary  Hilliirwzs  removed  from 
N.  to  H.  fo  that  the  Peribns  removed  appear 
to  be  different  Parties,  and  therefore  are  not 
included  within  the  general  Rule,  vi%,  that  an 
Order  unappealed  from  and  confirmed  is  con- 
clufive  to  all  Parties ;  but  this  Rule  for  any 
Thing  that  appears  by  the  fecond  Order' 
ftands  unimpeached,  Caufa  quajitpra*  By  the 
fecond  Order  it  appears  that  H.  was  the  laft 
legal  Settlement  of  Mary  HilUir^  and  the 
Children  which  were  bom  there  are  Baftards, 
and  confequently  their  Settlement  muft  be 
there  likewife;  therefore  the  fecond  Order 
ought  to  be  confirmed,  and  the  Order  of  Sef- 
fions  muft  be  quaflied.  To  this  it  was  an- 
fwered  and  refolved,  that  the  firft  Order  was 
ftill  ftanding  in  full  Force,  and  therefore  the 
Juftices  mA  no  Authority  to  quaih  it,  and 
remove  the  Parties  back  again.  That  if  the 
Children  were  Baftards,  and  Mary  was  not 
the  Wife  of  J.  F.  this  would  have  been 
proper  Evidence  upon  an  Appeal  from  the 
firft  Order,  but  that  there  being  no  Appeal, 
and  it  being  confirmed,  was  now  conclufive, 
and  muft  bind  all  Parties;  and  it  is  averred 
that  Mary  Hillier  was  the  Perfon  removed  by 

the 
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dijB  iirft  Order  under  the  Denomination  of 
the  Wife  of  y.  F.  and  for  the  Reafons  afore* 
fiud  the  Older  of  Seffions  was  confirmed. 
Vidi  2  Salk.  49a.  inUr  thi  Parljhes  of  Swanf' 
€$mb  and  ShensJleUy  Term  Trin.  $i^  b  G.%. 


Ofting  u.  Jarviie. 

SUIT  in  the  Spiritual  Court  to  (Wear  in  a  ^-"^  CZrr*. 
Parifh  Clerk,  upon  this  Cafe.  The  De- 
fendant was  dedled  by  a  Majorinr,  but  upon 
Pretence  that  he  had  waived  the  Eledion,  the 
Pariihioners  proceeded  to  a  new  Eledion, 
and  then  chofe  in  the  Phiintiff.  Upon  this 
Defendant  entred  his  Caveat  in  the  Spiritual 
Court,  and  the  Plaintiff  in  order  to  difcharge 
this  Caveat  commenced  his  Suit,  as  is  always 
the  Pndice  df  that  Court,  who  upon  the 
Circumifauices  of  the  Cafe  eave  Judgment 
aesunft  the  Plaintiff  with  Cofts,  and  decreed 
that  Jaroifi  fhould  be  fwom  in  Clerk  $  where- 
upon Ofting  now  came  and  prayed  a  Prohi- 
bition, fumefting  that  the  Spiritual  Court  had 
no  JuriidT^ion.  It  was  objeded,  that  this 
Suit  was  commenced  bv  the  Plaintiff,  and 
profecuted  by  him  until  judgment ;  it  is  now 
therefore  fomethins;  extraordinary  that  he 
fliould  objeA  to  their  Jurifiiidion. 

Mr.  Strangi  for  the  Prohibition:  The  (M8.) 
Right  of  Ele&on  in  this  Cafe  is  created  by 
an  h6t  of  Parliament,  and  we  have  fuggefted 
that  Ofting  was  duly  ele&ed.  The  Office  of 
Parifh  Clerk  creates  a  Freehold,  and  notwith- 
ibuiding  the  Exercife  of  the  Office  is  con- 
cerning 
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ceming  Spiritual  Matters,  yet  the  Office  itfelf 
is  Temporal,  and  for  that  Reafon  a  Prohi- 
bition (hall  ffo^  a  Roa.  Af.  285.  It  is  a 
common  Cafe  for  the  Plaintiff  below  to  come 
here  himfelf  and  move  for  Prohibitions ;  the 
Precedents  to  this  Point  are  numerous ;  and 
fo  was  the  Cafe  of  Dr.  Wilmot^  lately  adjudged 
in  this  Court.  But  the  Defendant  offering  to 
try  the  Right  of  £le&ion  upon  a  feigned  Iffue, 
the  Court  adjourned  it  to  fee  if  tM  Plaintiff 
would  confent. 

Term  Pafch.  6  G.  2,  B.  R.  1733, 
Page,  Probyn,  Lee,  Lord  Raymond 
C.  J.  dying  in  Hil.  Vacatidn. 


The  King  and  the  Corporation  of  the 
Borough  of  Eyeiham. 

Mtmdammi.       A  '^M^^m^  Was  granted  to  the  Corporadoi 

-^^  of  Evejbam  to  proceed  to  the  Eledios 
of  a  Buigeft  in  the  Room  of  one  St9ne  de- 
ceafed }  smd  Mr.  fFiUs  and  Fa%akirly  moved 
Co  quafli  this  Matuiamus.  This  is  a  Corpo- 
ration created  bv  Letters  Patents,  and  the 
Corporation  rauir  proceed  to  Eledion  within 
24  Hours  after  Notice  given,  which  is  fe 
fliort  a  Time  that  it  is  almoft  impoffible  for 
the  abfent  Members,  whofe  Duty  occafions 
their  Attendance  in  other  Places,  to  be  prefent 
at  the  Eledion.  It  is  therefore  Reafonable 
that  the  Notice  (hould  be  enlarged,  and  the 
Mandamus  qualified  with  this  Reftri£lion,  of 
otherwife  not  to  grant  the  Mandamus  at  alL 

The 
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The  Party  cannot  proceed  to  EleAion  without 

a  Aftndamus^  therefore  when  thejr  come  to  aflc 

a  Favour  of  the  Court,  the  Court  will  put 

fuch  Terms  upon  the  Party,  and  fo  fiu*  reftrain 

the  general  Words  of  the  Mandanau^  that 

neither    Party    can    receive    any    Prejudice 

thereby.    What  is  now  prayed  of  the  Court 

is  a  Tiling  in  itfelf  fo  juft  and  reaibnable,  that 

it  is  hoped  we  are  proper  in  our  Motion.     If 

a  farther  Day  be  appointed  no  Inconvenience 

can  arife.     It  is  only  giving  all  Members 

Opportunity  to  difcharge  their  Duty  to  the 

Corporation  by  giving  Attendance:   On  the 

the  other  Hand,  if  the  Mandamus  is  granted 

generally,  it  may  be  of  the  utmoft  Confe* 

quence,  and  is  in  Effed  to  deprive  the  abfent 

Members  of  their  Right  in  voting  at  all  at 

Eledions  in  the  Corporation ;  for  unlefs  bix^ 

ther  Notice  be  given,  it  is  impoffible  they 

ihould  attend,  efpecially  as  this  Cafe  ftands  \ 

for  Sir  J^hn  jRj^hw9rtb  being  a  Member  (rf* 

Parliament,  is  obliged  to  give  his  Attendance 

in  the  Houie,  to  which  all  inferior  Jurifdic* 

dons  oueht  to  fubmit. 

The  Motion  was  denied  per  Car^  :  For  (M4.) 
Mandamuis  in  thefe  Cafes  are  only  Motions 
of  Courfe,  and  are  ix  dibito  Juftitia.  By  the 
cxpreb  Words  of  the  Charter  the  Members 
are  only  to  have  24  Hours  Notice,  and  it  is  the 
Dut^  of  the  Corporation  to  hold  Court  ac-- 
cording  to  the  Charter*  The  Mandamus  is 
only  to  compel- them  to  do  their  Duty;  and 
there  is  no  Precedent  where  the  Court  has 
put  any  Reftraint  upon  the  Mandamus.  It 
feems  reafonable,  and  a  Matter  of  Juftice, 

that 
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that  longer  Notice  Ihould  be  eiven ;  but  the 
Charter  is  exprefs,  and  this  (xnirt  have  not 
an  arbitrary  Power  in  them  to  alter  it.  To 
appoint  a  longer  Time  would  be  in  a  Manner 
prohibiting  the  Corporation  from  a^ng  ac-* 
cordine  to  their  Charter.  The  Mandamus  is 
a  Writ  of  Right,  and  when  the  Party  has 
fufficient  Matter  before  the  Court,  he  is  inti- 
tled  to  it  ix  dibits  Juftiti^e.  As  this  Court 
has  not  a  difcretionary  Power  in  granting 
Mandamus* i J  fo  neither  can  it  fetter  or  delay 
them :  And  this  is  not  like  the  Cafe  of  At'* 
tachments,  which  are  merelj  in  the  Breaft  of 
the  Court,  and  iflue  only  for  Contempts  or 
Abufes  of  the  Procefs  of  the  Court ;  and  that 
is  the  Reafon  that  the  Court,  which  is  the 
propereft  Judge  of  its  own  Proceft,  may  put 
what  Terms  they  may  think  proper  upon 
them.  In  the  feme  Cafe,  a  Mandamus  was 
direded  to  the  Mayor  and  Corporation  of 
Evijham^  and  a  Rule  to  return  the  Writ ;  and 
now  an  Attachment  was  moved  for  againft 
the  Mayor,  lie.  for  not  making  a  Return. 
It  was  objeded,  that  it  did  not  appear  that 
the  Mandamus  was  ferved ;  but  an  Affidavit 
of  Service  beine  produced,  it  was  then  ob- 
jeded  that  the  Affidavit  ought  not  to  be  read, 
becaufe  not  filed.  To  this  it  was  anfwered. 
That  Mandamuses  are  upon  the  fame  Footing 
with  all  other  Writs  ifluing  out  of  the  Court, 
and  that  when  a  Latitat  or  other  Writ  is 
direded  to  the  Sheriff,  it  is  the  conftant  Prac- 
tice of  this  Court  to  grant  a  Rule,  &r.  with- 
out an  Affidavit  being  made  of  the  Service  of 
the  Writs    suid  if  afterwards    the   Service 

comes 
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comes  to  be  controverted  upon  the  Attach* 
ment,  then  is  the  proper  Time  to  make  Affi- 
davit of  it 

A  Rule  for  the  Return  is  always  granted 
of  Courfe.  And  for  this  Reafon  Profyn  and 
Lee  were  of  opinion  that  the  Affidavit  ought 
to  be  read,  but  Page  was  of  a  different 
Opinion* 

The  King  and  Pinkney. 

'T^HE  Defendant  was  indided  for  a  Cheat}  InSamnafir 
^      and  the  Indij^ment  fet  forth  that  the  aCfuat. 
Defendant    fold    Com   to    the    Profecutor,' 
which  he  fijfly  averred  to  be  a  foil  Bufliel, 
whereas  there  was  not  a  Bu(hel,yi^  plurimum 
difidehaU  This  Indidment  being  removed  by 
Certiprarij  three  Objections  were  taken  :  The 
forft  Objedion  was,!  that  this  was  not  a  pub- 
lick  Cheat,  but  a  Breach  only  of  a  private       (S^-) 
Contract,  and  therefore  was  not  indi£lable« 
The  fecond  Objedion,  that  admitting  this  to 
be  a  Cheat,  it  was  not  an  Offence  at  Common 
Law,  but  punilhable  only  by  Stat.  22  Car.  2. 
c.  12.  8.  and  the  Indi^ment  doth  not  con- 
clude conf  formam^  i^c.     Third  Objection, 
The  Indictment  is  too  general  and  uncertain ; 
for  it  is  only  (aid  plunmum  deficiebaty  but  it 
does  not  appear  how  much;    and  another 
eeneral  Obje&ion  was  made,  that  it  being  an 
Indidment  for  a  Cheat,  it  was  not  proper  to 

?uafli  it  upon  Motion ;  and  in  Support  of  thefe 
)bjedions  there  was  cited  Mod.  Cafes  42  [i.e. 
6  Mod.].     Sid.  409.     Salk.  379.     ^een  and 

Jones^ 
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Jmffy  ^  Mod.  i8.  Mod.  71^288.  HiL  2  G.  i, 
The  King  and  Channing.  Indiftment  againft 
a  Miller  for  a  Cheat ;  and  fets  forth  that  fo 
much  Com  was  delivered  him  to  grind,  CsT 
fmod  cePit  CsT  ditinuit  fo  many  Bufhels ;  and 
upon  Modoo,  the  Indidment  was  quaihei 
So  the  Cafe  of  Tht  King  and  Mar^  Ohyan, 
Pafch.  3  G.  2.  and  the  Cafe  of  TTie  King  and 
Ntchojfonj  4  G.  2.  at  the  Sittings.  Indidment 
for  a  Cheat;  and  fet  forth,  that  the  Defendant 
contraAed  to  deliver  fo  many  Chaldron  of 
Coals,  that  each  Chaldron  oueht  to  contain 
36  Bufhels,  and  that  when  we  Defendant 
delivered  them  each  Chaldron  contained  le6, 
(fc. 

And  it  was  held  by  Raymond  C.  J.  That 
this  was  only  a  private  ContraA,  and  not 
indidable.  In  fupport  of  3d  Objedion  was 
cited  2  Roll.  Air.  80.  p.  13.  Cro.  Jac.  324. 
Oro.  Car.  380.  2  Salk.  687.  And  upon 
thefe  Objedions  the  Indictment  was  quafhed. 
Vide  Carth.  27  J.  Indidment  aeainft  a  Pawn- 
broker, ^uod  ilScito  V  dociptwe  refiis'd  to 
deliver,  fs^c. 

The  King  anJ  Corporation  of  Walibl. 

T  J  PON  Motion  for  a  j^  Warranto^  this 
^     appeared  to  be  the  Cafe :  The  Corpo- 
^^^^*  ration  of  Wa)fil  was  incorporated  by  Letters 

Patents,  with  Power  to  hold  Courts,  ^c.  but 
no  Provifion  was  made  by  the  Charter,  what 
Notice  was  necefiary  to  be  nven  previous  to 
the  holding  every  Court,    Sut  it  had  been 
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dmd  fixr  the  Mmr,  on  the  Fair  Dsnr,  ta  eive 
Notice  at  the  Town  Hall,  where  tne  Adal- 
bert were  obliged  by  a  certain  By-Law  to 
meet :  And  accordingly  the  Mayor  had  gi^cn 
Notice  at  one  of  thei'e.Meetinga,  that  a  Court 
would  be  held  the  (ame  Afternoon,  in  order 
to  proceed  to  the  Eledion  of  Burgefles ;  but 
all  the  Magiftrates  were  not  prefent  when  this 
Notice  was  given.  A  Court  was  accordingly 
held  in  the  Afternoon,  and  BurgefTes  eledea. 
And  now  an  lofbrmation  in  the  Nature  of  a 
^u§  JVarramo  being  moved  for  to  ihew  by 
wdat  Authori^  the  new  eleAed  Members 
aded  as  Burgefles ; 

The  Court  held,  that  altho'  there  is  no  (M6.) 
Notice  required  by  the  Charter,  yet  Notice 
muft  be  given;  and  notwithftanaing  it  was 
£ud  to  be  the  ufiial  Method  of  giving  Notice, 
as  in  the  prefent  Cafe,  yet  the  Court  did  not 
think  this  Notice  fufficient  in  Law,  and  there- 
fore an  Information  was  granted* 


The  King  and  Juftices  of  the  Corpora- 
tion of  Shrewfbury. 

UPON  Motion  for  an  Information  s^ainft  Moiiuma^mmfi 
five  Juftices  .of  the  Peace,  the  Cafe  was  fi^  >/^''* 
this ;  The  Overfeers  and  Churchwardens  of 
the  Parilh,  f^e.  made  a  poor  Rate,  and  at  the 
Inftance  of  the  Churchwardens  four  Perfens 
were  rated  who  never  before  contributed  to 
any  Rate,  and  therefore  appealed  to  the  Jus- 
tices of  the  next  Quarter  Seffions,  who  finding 
a  Rate  to  be  wrong,  fent  it  back  again :  But 

the 
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the  Churchwardens  refilling  to  make  anj 
Alteration,  the  Rate  was  aeain  brou^t  before 
them  the  iame  Seffions  held  by  Adjournment ; 
and  the  Juftices  quaflied  the  Poor  Rate,  and 
made  a  new  Rate,  wherein  the  four  Appel- 
lants and  ten  others  were  omitted;  and  this 
was  complained  of  as  an  arbitrary  Proceeding 
in  the  Juftices ;  for  tho'  they  might  ftrike  out 
the  four  Perfons  appealii^,  yet  they  could  not 
ftrike  out  the  ten  who  luid  not  appealed,  nor 
complained  of  any  Injury ;  and  the  Reafon  of 
leaving  them  out,  was  to  deprive  them  ot 
their  Franchifes  in  voting  for  Members  of 
Parliament;  for  the  Conftitution  of  this  Cor- 

C ration  is  fuch,  that  all  who  pay  Scot  and 
»t  have  Votes,  and  not  otherwife;  and 
therefore  to  ftrike  them  out  of  the  Rate  is  a 
great  Oppreffion,  and  deprives  them  of  the 
Benefit  of  their  Franchifo  as  Freemen.  The 
Stat.  43  E£z.  gives  the  Juftices  power  to 
relieve  reribns  aggrieved,  and  to  make  fuch 
Order  therein  as  to  them  ftiall  feem  meet; 
and  the  Word  {thenin)  is  purely  relative,  and 
ihews  how  for  their  Power  is  to  extend,  viz. 
to  give  Relief  to  Perfons  aggrieved,  who 
bring  their  Caufe  before  them  upon  Com- 

Plaint :   And  they  have  not  by  diis  A6t  of 
Parliament  a  Power  to  ftrike  out  and  put  in  as 
they  think  proper. 

The  Court  denied  the  Motion,  and  held 
that  the  Seffions  may  make  fuch  a  Rate  as  is 
moft  proper  and  neceilary;  for  where  the 
Rate  which  is  brought  oefore  them  upon 
Appeal  is  unequal,  the  Poor  are  not  to  ftarve 
until  the  Overieers  have  made  a  new  Rate ; 

but 
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but  the  Juftices  may  do  it  themfelves  ex  Officio^ 
by  Virtue  of  the  Statute ;  and  the  Cafe  in 
Salk.  and  Carthew  is  good  Law.  And  the 
Reafon  of  that  Cafe  is  not  founded  upon  the 
particular  Circumftances  of  our  Cafe  only, 
but  upon  the  general  Words  of  the  h£k  of 
Parliament.  J^de  Carth.  58.  The  King  and 
Martin,  Seffions  confirmed  a  Poor  Rate,  (^7.) 
but  did  not  fet  forth  that  it  came  to  them  by 
Appeal;  and  for  this  Reaibn  the  Order  was 
quaOied,  becaufe  by  the  Statute  the  original 
Juriididion  is  given  to  the  two  next  Juftices, 
and  the  Seffions  have  no  Power  but  upon  Ap- 
peal of  the  Parties  grieved.   S.  C.  2  Stra.  975. 


The  King  and  Overfeers  and  Church- 
wardens of  Brackley  Parifti  St.  Peter's 
Com'  Southampton. 

T  tPON  Motion  to  quafh  an  Order  of  Sef-  Ordtr  0/ 
^  flons,  the  Cafe  appeared  to  be  this :  The  Seffions. 
Churchwardens  and  Overfeers  of  the  Poor  for 
the  Year  1730.  upon  making  up  their  Ac- 
counts, charged  feveral  Sums  of  Monev 
difburfed  in  a  Law  Suit  between  their  Parifh 
and  the  Parifh  adjoining  ;  and  this  Account 
was  allowed  and  ngned  by  two  Juftices  ac- 
cording to  the  Statute :  But  upon  Appeal  to 
the  Seffions  in  1732.  thefe  Difl>urfements 
were  ordered  to  be  ftruck  out  of  the  Account, 
and  that  the  Churchwardens  and  Overfeers 
ihould  pav  the  fame  to  the  prefent  Overfeers. 
This  Oraer  being  removed  by  Certiorari^  Mr. 

F  F  yfbney 


434     Cafes  in  B.  R.   6  Geo.  11. 

Ahay  took  feveral  Exceptions;  i^,  This 
Order  appears  to  be  grounded  upon  an  Appeal 
lodeed  at  a  preceding  Quarter-Seffions ;  and 
it  does  not  appear  when  that  Seffions  was 
held,  nor  what  was  there  done  upon  the  Ap- 
peal, and  fo  it  is  a  Difcontinuance.  Agreed, 
the  Parties  might  appeal  when  they  thought 
proper,  for  the  Statute  is  general,  and  does 
not  confine  them  to  the  next  Quarter-Seffions ; 
but  when  the  Appeal  is  made,  it  muft  appear 
that  the  Seffions  did  fomething  upon  that 
Appeal ;  and  this  is  a  general  ftanding  Rule ; 
for  after  an  Appeal  is  once  lodged,  a  fubfequent 
Seffions  cannot  proceed  upon  it  as  upon  an 
original  Appeal. 

Mr.  Fazakerly  conf:  It  is  faid  to  be  at  the 
laft  Quarter-Seffions,  which  is  certain  enough, 
for  it  is  relative,  and  (hews  when  that  Seffions 
was  held ;  and  there  is  no  Occafion  to  fliew 
particularly  what  was  done  upon  that  Appeal, 
for  Proceedings  at  the  Seffions  are  not  like 
Proceedings  at  this  Court,  when  a  Day  is 
given  to  the  Parties.  For  the  Statute  in  this 
Cafe  is  general,  and  the  Party  grieved  is  at 
Liberty  to  appeal  at  what  Time  he  thinks 
proper,  and  is  not  tied  up  to  the  next  Quarter- 
Seffions  ;  and  is  like  the  Cafe  where  Motion 
is  made  in  Arreft  of  Judgment ;  the  Defend- 
ant is  not  reftrained  to  any  particular  Time, 
but  may  come  at  any  Time  before  Execution, 
and  in  that  Cafe  there  is  no  Day  given.  2d 
Objection  :  It  ought  to  be  fet  forth  fpecially 
when  the  Seffions  was  held,  for  the  Statute 
confines  them  to  particular  Times,  and  it 
might  be  held  at  a  Time  not  prefcribed  by 

the 
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the  Statute,  and  fo  all  would  be  coram  non  (^^•) 
judice ;  and  fo  it  was  held  in  the  Cafe  of  The 
King  and  Saunders,  Vide  this  Ob}e£Hon 
anfwered  ut  fupra.  3d  Obje£lion  :  This  is 
an  Order  to  compel  the  ChurchMrardens  to 
account,  Vc.  and  it  is  not  faid  that  they  are 
Overseers  of  the  Poor  :  For  as  Churchwardens 
the  Seffions  have  no  Jurifiiiftion  over  them. 
Suppofing  Poor  Rates,  and  Matters  relating 
to  Ecclefiaftical  Aflairs,  Ihould  have  been 
jumbled  together  in  the  fame  Order,  that 
Order  (houTd  not  furely  be  good ;  and  it  does 
not  appear  in  this  Cafe  in  what  Capacity  the 
Churchwardens  are  to  act.  Mr.  Fazakerly 
amed,  that  Difburfements  of  Churchwardens 
adding  in  a  Spiritual  Capacity,  was  not  fub- 
]tSt  to  the  Jurifdidion  of  the  Seffions ;  but 
here  it  appears  they  are  Ti&mg  in  another  Ca- 
pacity, as  Overfeers  of  the  Poor :  For  the 
Order  is,  that  the  Churchwardens  and  Over- 
feers of  the  Poor  fliall  account  fo  and  fo.  4th 
Objedion :  It  does  not  appear  that  this  was  a 
regular  Seffions.  Aniwer:  But  the  Court 
won't  prefume  it  irregular,  and  nothing  appears 
to  the  Court  to  induce  them  to  judge  it 
irregular,  that  is  incumbent  on  them  to  (new. 
Every  Thing  (hall  be  prefumed  to  be  right 
till  the  contrary  appears ;  and  in  this  Cafe  the 
Court  won't  think  it  unneceflary  to  fet  forth 
the  precife  Time  when  the  original  Seffions 
was  held,  with  Intent  only  to  fee  if  by  this 
Means  they  can  make  the  Order  bad.  5th 
Objection:  Seffions  have  not  an  original 
Jurifdidion  ;  and  it  does  not  appear  that  any 
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Order  was  made  in  this  Cafe  before  it  came 
to  the  Seffions. 

Anfwer :  The  Sutute  gives  an  Appeal  to 
the  Party  grieved  by  an  ASt  of  the  Church- 
wardens, Overfeers,  or  Juftices  of  the  Peace, 
fo  that  the  AA  of  Parliament  is  purfued.  It 
comes  before  the  Seffions  by  Appeal,  and 
there  was  no  Occaiion  for  the  Juftices  to 
make  an  Order  if  they  fign  the  Rate.  It  is 
fufficient,  Fide  Carthnv  58.  The  King  and 
Martin^  That  Seffions  confirmed  a  Poor  Rate, 
but  did  not  fet  forth  that  it  came  to  them  bv 
Appeal ;  and  for  this  Reafon  it  was  quafhed. 
6th  Obje&ion,  Said  generally  to  account  with 
the  Overfeers,  and  does  not  mention  them 
Parifhioners  by  Name.  Anfwer:  It  is 
the  beft  way  to  name  them  generally ;  it  is 
faid,  to  the  prefent  Churchwardens  and  Over- 
feers, and  that  is  fufficient.  7th  Objedion : 
The  Seffions  in  this  Cafe  ought  to  have  made 
a  new  Order,  and  not  have  ordered  thefe 
feveral  Sums  to  be  ftruck  out  of  the  old  Rate. 
Anfwer :  The  Statute  which  gives  the  Seffions 
a  Jurifdidlion  in  this  Cafe,  impowers  them 
to  proceed  as  they  think  fit.  They  are  of 
Opinion  that  thefe  Sums  ought  not  to  ftand 
in  the  Rate,  and  therefore  have  ordered  them 
to  be  ftruck  out. 

The  Court  did  not  give  any  Opinion,  but 
took  Time  to  confider. 
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Patten  v.  Smith.     Mich.  6  G.  2.  <««•) 

A  CTION  of  Trefpafs  upon  the  Cafe  for  Tnjpafs. 
^^  executing  a  Warrant  diredted  to  the 
Sheriff  within  the  City  and  Liberty  of  fVefl- 
mtnfter  to  the  Damage  of  the  Plaintiff  100  /. 
The  Plaintiff  fet  forth  in  his  Declaration  a 
Grant  from  the  Crown  to  the  Dean  and 
Chapter  of  JVeJhninJier  to  execute  all  Writs, 
Proceis,  CsTr.  in  the  fame  Manner  as  they  ufed 
to  be  executed  by  the  King  and  his  Prede- 
cefTors:  He  then  goes  on,  and  fets  forth  a 
Grant  from  the  Dean  and  Chapter  to  himfelf 
for  Life,  with  the  fame  Power  of  executing 
all  Writs,  l^c.  Vlrtute  cujus  inde  poffejjionatus 
exijiit ;  and  then  Ihews,  that  contrary  to  this 
Grant  the  Defendant  had  executed  a  Warrant 
ij^ra  Libertatem  pradiSf  ad  damnum^  bfc. 
To  this  the  Defendant  demurred  ;  and  affigned 
for  Error,  that  the  Plaintiff  had  fet  forth  a 
Grant  for  Life,  Firtute  cujus  poffiffionat\  i^c. 

Serjeant  Hawkins  argued  for  Defendant, 
That  the  Plaintiff  having  fet  forth  in  his  De- 
claration a  Grant  for  Life,  the  Virtute  cujus 
pojfejjionat*  was  ill;  for  that  pojfejjionat'  was 
capable  only  to  a  Term  for  Years,  and  that 
wherever  a  Freehold  was  alledged,  it  was 
pleadable  only  by  the  Word  Seifitusy  which  is 
a  Term  of  Art,  and  therefore  cannot  be  fup- 
plied  bv  any  other  Word  ;  and  for  this  he 
cited  LilL  i,  324.  I  Inft.  200.  b.  201.  a. 
Every  Man^s  Deed  mufl  be  taken  moft 
flrongly  againfl  himfelf,  and  therefore  when 
he  fets  forth  a  Grant  for  Life,  and  then  goes 

on 
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on  and  lays  Virtute  cujus  poffiffionat\  it  muft 
be  taken  there  was  a  Defed  in  the  Grant, 
and  that  he  was  pofTeft  onlv  of  a  Chattel.  He 
likewife  further  objeded,  that  the  Declaration 
was  too  general,  for  it  is  not  iaid  what  Procefs 
it  was  the  Defendant  had  executed  :  It  is  only 
generally  alledged  that  the  Defendant  executed 
a  Warrant  direded  to  the  Sheriff;  and  perhaps 
it  might  be  fuch  a  Writ  as  might  be  executed 
within  this  Liberty  by  a  Sheri^'s  Officer  \  for 
Writs  of  Wafte,  Diffeifm,  &r.  are  not  in- 
cluded within  the  Juriididion  of  the  Dean 
and  Chapter.  All  pleadings  ought  to  be 
certain,  and  therefore  this  general  way  of 
declaring  is  not  good.  He  further  objeded 
that  the  Declaration  was  ill ;  for  that  it  fet 
forth  a  Grant  to  execute  all  Writs  infra 
Civitatem  fVefimonafter*  \  and  then  alledges 
that  the  Defendant  had  executed  a  Writ  it^a 
Libertatem  pradiSf^  whereas  the  Word  Libtr- 
tatem  was  not  ufed  before  in  any  Part  of  the 
Declaration;  and  cited  i  Vent.  402,  406. 
where  it  is  faid  by  Hale  Chief  Juftice,  that 
Liberties  are  pernicious  to  the  common  Juf- 
tice of  the  Kingdom.  It  was  likewife  held  in 
CI  B.  in  the  latter  Part  of  Queen  Anne*% 
Reign,  inter  Wannisford  and  Ford^  which  was 
upon  a  Plea  in  Abatement,  where  it  was 
alledged  that  the  Party  lived  infra  Libertatem  \ 
and  it  was  held  that  a  Liberty  was  an  un- 
certain Place,  and  not  fufficient. 
(250.)  Mr.  Wynne  cont^ :  Firtute  cujus  pojfejjionaf 

is  fuffifient,  and  is  of  the  fame  Force  and 
Effect  in  Parlance  as  the  Word  Seifitus^  and 
may  be  ufed  as  well  to  exprefs  a  Freehold  as  a 
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Term  for  Years,  i  In/l.  17, 153.  And  my 
Lord  Coie  fays,  a  Diffeiffin  is  a  putting  out  of 
Pofleffion.  Virtute  cujus^  i^c,  is  not  traverf- 
able,  and  at  the  moft  is  but  an  Impropriety  : 
But  fuppofmg  there  was  a  Difference,  yet  as 
the  Defendant  is  a  Wron^oer,  it  is  not  fo 
material  as  to  overturn  the  Declaration.  This 
Adion  is  of  the  fame  Nature  as  an  A£lion  of 
Treipafs,  and  therefore  good  upon  the  Poflef- 
fion only,  and  that  the  Words  fufficientlv 
prove.  Carth.  85.  But  it  is  farther  objeded, 
that  it  does  not  appear  what  Sort  of  Warrant 
it  was  that  was  executed  :  And  it  is  impof- 
fible  it  (hould,  for  that  remains  with  the 
Sheriff;  and  had  the  Plaintiff  alledged  no 
more  than  the  Receipt  and  Afportavit^  Arreft- 
avitj  it  had  been  fufficient:  For  it  is  not 
material  to  (hew  what  fort  of  Procefs  he 
entred  by ;  it  is  laid  in  the  Declaration  that 
the  Dean  and  Chapter  had  a  Grant  to  execute 
all  the  King's  Writs,  C^r.  and  that  this  Libertv^ 
was  granted  to  him  for  Life.  As  to  the  laft 
Objection,  which  is  taken  to  the  Word  Liber- 
tatim^  (ffc.  he  is  ftiled  BaUivus  Libertatis^  and 
it  is  well  known  that  the  City  and  Liberty  of 
Wejiminfler  are  fynonymous  Terms,  and  fo 
they  are  promifcuoufly  ufed  in  17  EU%*  But 
as  to  thefe  two  last  Objections,  he  faid  they 
were  not  affigned  for  error;  they  extend  to 
Matter  of  Form  only,  and  therefore  by  the 
exprefs  Word  of  the  Statute,  ought  to  have 
been  fpecially  afligned. 

Page  Juftice:  PofTeffion  only  is  fufficient 
to  maintain  this  Adion;  it  is  brought  for  a 
Tort,  and  the  Defendant  is  a  Wrong-doer, 

In 
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In  Anions  for  ftopping  up  Lights,  it  is  always 
faid  ^od  cum  pojfej/lonatus  fiuit ;  and  that  is 
fufficient.  The  other  two  Objedions  extend 
to  the  Form  only,  and  therefore  Ihould  have 
been  (pecially  affigned.  Judgment  for  the 
Plaintiff,  nifij  abfinte  Raymond  C.  J.  Note, 
BraSfon  calls  a  Freehold  in  Law,  Civilem  & 
Naturalim  poffiffimem^  feu  Seifinam.  i  Inft, 
266.  b.  Bra^oftj  L  4.  fo.  206,  236.  Note 
al(b,  that  the  Plaintiff  in  his  Declaration  did 
not  fet  forth  a  Grant  from  the  Crown  to  the 
Dean  and  Chapter,  but  alledged  a  Seifin  in 
Fee  in  the  Dean  and  Chapter.  And  after- 
wards in  the  fame  Term  the  Judgment  was 
made  abfolute. 


The  King  and  Jenour. 


AN  Information  was  moved  for  upon  a 
^^  Libel  publifhed  by  way  of  Advertife- 
ment  in  a  publick  Paper  caUed  the  Daily 
Advertijer^  and  the  Libel  complained  of  was  to 
this  Effed,  vi%.  That  James  Haywood  fold 
Wines  by  Retail  very  cheap,  and  at  reafonable 
Rates  ;  and  that  Mr.  Haywood  hath  an  excel- 
lent Salve  for  the  Cure  of  Womens  Breafts, 
Price  one  Shilling. 
(851.)  Mr.  Reeves  and  Mr.  Fibnore  to  oppofe  the 

Information:  A  Libel  is  an  infiimous  Paper 
made  Publick,  afperflng  the  Credit  of  the 
Perfon  libelled,  or  defaming  the  Character  of 
one  deceafed  in  fuch  Terms  as  may  be  pre- 
judicial to  the  one  in  his  Bufinefs,  or  fo  pro- 
vocative as  to  tend  to  a  Breach  of  the  Peace, 

or 
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or  elfe  by  refleding  upon  the  other  fo  as  to 
make  his  Charader  in&mous.  But  fuppofing 
the  Defendant  to  be  the  Publiflier  of  what  is 
here  alledged  againft  him,  there  is  nothing 
libellous  upon  the  Face  of  it.  To  fay  a  Man 
fells  Wine  by  Retail  is  no  Reflexion,  or  to 
by  a  Man  hath  an  excellent  Salve,  can 
no  ways  traduce  his  Charader:  He  may 
have  fuch  a  Salve,  and  may  Difpofe  of  it 
charitably.  The  Court  won't  grant  Infor- 
mations of  this  Nature  unlefs  fomething  fcan- 
dalous  and  infamous  appears  upon  the  Face 
of  it.  In  A<%ons  of  Aflault  and  Battery  the 
Court  won't  grant  Informations,  unlefs  fome- 
thing flagrant  and  particular  hath  been  done 
by  the  Party ;  as  drawing  of  Swords,  (^c.  So 
in  Libels,  for  every  trifling  Reflection  an  In- 
formation won't  go.  If  the  Profecutor  has 
fuftained  any  Injury,  he  may  take  his  Remedy 
in  the  ordinary  Courfe  of  Proceedings  :  He 
may  have  his  Adion  for  the  particular  Injury, 
or  may  bring  an  Indictment  upon  the  libel- 
lous Matter.  But  it  does  not  appear  by  the 
Aflidavit  that  the  Defendant  was  the  Pub- 
liflier; it  is  only  £iid  that  his  Son  acknow- 
ledged the  Receipt  of  the  Advertifement,  and 
read  it  to  his  Father;  but  not  one  Word  of 
his  publifliing  the  Paper  where  his  Advertife- 
ment is  inferted. 

Serjeant  Urling  and  Mr.  Fazakerfy  conf: 
The  Matter  is  of  itfelf  libellous  ;  the  PlaintiflF 
is  a  great  Wine  Merchant,  and  to  fay  that  he 
fells  by  Retail,  by  Quarts  and  Pints,  is  reflect- 
ing and  lefl*enine  his  Credit ;  to  call  a  Shoe- 
maker a  Cobler  is  libellous.     Vent. 

Cut': 
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Cur' :  If  the  Party  hath  fuftained  any  In- 
jury, he  may  have  his  Remedy  either  by 
Araon  or  Indi&ment.  Libels  are  not  to  be 
encouraged ;  but  to  fay  that  a  Merchant  fells 
Wine  by  Retail  is  no  Reflection :  The 
greateft  Merchants  have  done  the  fame,  and 
great  Fortunes  have  been  acquired  that  way ; 
and  fo  the  Information  was  denied. 


The  King  and  Inhabitants  of  Wool- 

afton. 

Orders  of        \A^^  tVirky  Birch  moved  to  quaih  several 
Juftkis,  IVl     Orders  of  Juftices  of  the   Peace   for 

Maintenance  of  the  Poor :  His  firft  Objec- 
tion was,  that  it  did  not  appear  to  be  under 
Hand  and  Seal,  which  is  neceflary,  being 
a  judicial  PiSt.  idfyj  It  doth  not  appear  to  be 
made  upon  Oath.  3^,  It  doth  not  appear 
(8M.)  to  be  made  by  Juftices  living  within  the  Pa- 
rifh.  4thfy.  The  Fa£ls  are  not  fet  out  in  the 
Order.  Note,  The  Motion  was  to  quafh  an 
Order  of  Seffions  made  in  Confirmation  of 
these  Orders.  If  the  original  Orders  are  bad, 
confeqently  the  Order  of  Seffions  muft  be  fo. 
Sali.  482. 

Mr.  Parker  to  ihew  Caufe  why  the  Order 
(hould  not  be  quafhed,  and  in  Anfwer  to  the 
firft  Objedion,  he  faid.  That  though  in  the 
Conclufion  of  the  Order  it  does  not  appear  to 
be  under  the  Hands  and  Seals  of  the  Juftices, 
yet  in  the  Beginning  it  is  fet  forth  and  begins 
thus,  vi%.  We  whofe  Hands  and  Seals  are 
hereunto  fubfcribed  \  which  is  a  plain  Anfwer 

to 
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to  the  firft  Objedion.  As  to  the  fecond, 
That  it  does  not  appear  to  have  been  made 
upon  Oath,  or  that  the  Overfeers  were  fum- 
moned  as  required  by  9  G.  i.  r.  7.  there 
nothing  appears  to  the  contrary;  and  the 
Court  will  not  intend  them  to  proceed  extra- 
judicially. Fide  Carth.  366.  A  perfon  was 
removed  by  Order  of  Juftices,  and  Objet^ion 
being  taken  to  the  Order,  as  it  did  not  appear 
that  he  was  removable,  and  perhaps  he  mifi;ht 
have  rented  a  Tenement  of  10/.  per  Ann. 
But  the  Objedion  was  over-ruled,  and  faid, 
that  the  Court  would  not  intend  it.  As  to  the 
third  Objedlion,  that  it  is  not  (aid  to  be  made 
by  Juftices  within  the  Pariih,  nor  is  it  averred 
that  there  were  no  Juftices  within  the  Parifh, 
he  anfwered,  That  it  was  not  neceflary  to 
alledge  any  fuch  Matter  upon  the  Order ;  and 
that  if  there  were  Juftices  reiident  within  the 
Parifh,  it  was  proper  to  be  (hewn  on  the  other 
Side  i  and  cited  Hob.  78.  St.  John  and  St. 
John.  A£lion  upon  the  Stat.  23  H.  6.  c.  10. 
for  not  returning  a  Burgefs,  where  the  Words 
of  the  Statute  are,  that  the  Sheriff  ihall  fend 
his  Precept  to  the  Mayor,  and  if  there  be  no 
Mayor,  then  to  the  Bailiff.  The  Plaintift 
declared  that  the  Sheri^had  made  his  Precept 
to  the  Bailiff,  without  averring  that  there  was 
a  Mayor ;  and  this  was  moved  in  Arreft  of 
Judgment;  but  the  Court  was  clearly  of 
Opinion  that  it  was  good,  for  we  (hall  not 
intend  that  there  is  a  Mayor,  except  it  be 
fhewn,  and  that  ihould  come  properly  on  the 
other  Side.  So  in  the  prefent  Cafe,  if  this 
Order  was  made  by  Juftices  out  of  the  Pariih, 

and 
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and  at  the  same  Time  there  were  Juftices 
refident  within  the  Parifh,  this  would  have 
been  a  proper  Obje£Uon  upon  the  Appeal, 
and  the  Party  (hould  have  ihewn  this  Matter 
at  the  Seffions.  As  to  the  Obje<3ion,  that 
the  Overfeers  were  not  fummoned,  it  is  not 
neceflary :  This  ihould  appear  upon  the 
Orders ;  and  cited  the  Cafe  of  TTie  King  and 
FenableSj  Trin.  ii  G.  i.  Indidment  to  fup- 
prefs  an  Alehoufe  ;  and  it  was  obje<fted,  that 
it  did  not  appear  the  Defendant  was  fum- 
moned ;  but  held  that  the  Court  would  not 
intend  the  contrary :  So  was  the  Cafe  of  7%^ 
King  and  Holland^  which  was  an  Order  of 
Baftardy,  5  G.  2.  But  note,  in  the  Cafe  of  The 
King  and  CUggy  7  G.  i.  Vide  8.  Mod.  Rep.  3, 
Order  of  Baftardy  was  quaihed,  becaufe  not 
fet  forth  that  the  Party  was  duly  fummoned. 
(258.)  Mr.  Faxakerly  and  Mr.  JVerley  Birch  cont* : 

The  Objection  that  this  Order  does  not  ap- 
pear to  have  been  made  upon  Oath,  is  very 
ftrong ;  for  the  exprefs  Words  of  the  A.6t  of 
Parliament,  9  G.  i.  r.  7.  are.  That  no  Juftice 
of  Peace  ihall  order  Relief  to  any  poor  Perfon 
until  Oath  be  made  before  him,  dfc.  There  is 
a  great  Difference  where  a  Judge  has  Power 
to  determine  indefinitely,  and  where  only  under 
particular  Circumflances ;  for  when  the  Statute 
gives  him  a  Power  to  a£t  indefinitely,  he  is  a 
proper  Judge  what  Evidence  is  necefTary  to 
fupport  the  Fad ;  but  when  his  Power  is 
limited  under  particular  Reflri&ions,  as  to  be 
upon  Oath,  bfc.  he  mufl  confine  himfelf 
within  these  Reilridtions,  and  niuft  follow  the 
exprefs  Words  of  the  Statute ;  and  he  muft 

appear 
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appear  to  have  done  fo  upon  the  Face  of  the 
Order ;  as  in  Carth.  365.  Order  of  two  Juf- 
tices  for  Removal  of  a  poor  Perfon  ;  and  the 
Order  recited,  that  upon  Complaint  made 
concerning  the  poor  Perfon,  i^c.  they  had  fo 
ordered,  Qc.  And  it  did  not  appear  bv  the 
Order  who  it  was  that  made  that  Complaint ; 
and  becaufe  the  13  Cff  14  Car.  2.  c.  12.  fays, 
it  muft  be  upon  Complaint  of  the  Church* 
wardens  and  Overfeers  of  the  Poor,  therefore 
it  is  abfolutely  neceflary  in  the  Body  of  the 
Order  to  fhew  that  it  was  done  upon  the 
Complaint  of  the  Churchwardens,  (ffc,  for 
otherwife  the  Juftices  have  no  Authority  to 
make  it.  This  comes  exa£Uy  up  to  the  pre- 
fent  Cafe :  The  Statute  requires  that  the 
Order  be  made  upon  Oath,  or  otherwife  the 
Juftices  have  no  JurifdiSion.  It  has  been 
often  laid  down  as  a  Rule  of  this  Court,  that 
nothing  fliall  be  prefumed  in  Support  of  an 
Order ;  in  this  Cafe  the  Court  muft  prefume 
every  Thing  to  fupport  the  Order,  that  it  was 
made  upon  Oath,  that  the  Overfeers  were 
regularly  fummoned,  and  that  there  was  no 
Juftice  refiding  within  the  Parifti ;  for  unlefs 
thefe  Fads  are  prefumed,  the  Order  cannot 
ftand.  Fide  the  Statute,  which  exprefly  pro- 
vides that  no  Juftice  of  Peace  fliall  order 
Relief  to  any  poor  Perfon,  until  Oath  be  made 
unto  him  of  fome  Matter  which  he  fliall  judge 
a  reafonable  Caufe  of  giving  fuch  Relief,  and 
until  fuch  Juftice  has  fummoned  two  of  the 
Overfeers  of  the  Poor  to  fliew  Caufe  why 
fuch  Relief  fliould  not  be  given.  Fide  Carth, 
58.     TTte  King  and   Martin  :    The  Seffions 

confirmed 
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confirmed  a  Poors  Rate,  but  did  not  fet  forth 
that  it  came  before  them  upon  Appeal ;  and 
for  this  Reafon  the  Order  was  quaihed,  for 
the  Seffions  have  not  an  original  Juriididion. 

Mr.  FaxaJterfy  took  another  Objedion, 
That  it  did  not  appear  the  PeHbn  relieved  had 
nined  a  Settlement ;  for  it  is  only  (aid  for  the 
Relief  of  a  Pauper  within  the  Parifh :  But  the 
Court  over-ruled  this  Obje^on,  for  though 
perhaps  it  might  not  be  good  in  the  Cafe  of  a 
Settlement,  yet  it  is  well  enough  in  this  Cafe. 
Mr.  Faxakerfy  then  objeded  to  the  Merits  of 
die  Order,  that  the  Juftices  had  no  Jurif- 
<d64.)  didion  to  order  a  gro6  Sum  to  be  paid  to  a 
third  PeHbn  for  the  Relief  of  a  Pauper ;  and 
cited  the  Cafe  of  The  King  and  the  Inhabitants 
ofBenJham^  7th  of  the  late  Queen,  where  it 
was  fo  adjudged  ;  and  the  Csde  of  The  King 
and  the  Inhabitants  of  Woolbury^  HiL  6  G.  2, 
And  upon  this  Objedion  the  Court  was  of 
Opinion  that  the  Order  (hould  be  quafhed, 
but  gave  no  Opinion  as  to  the  three  firft 
OhjtStions. 

Mr.  Parker  then  obje£ted,  that  this  Order 
was  not  properly  before  the  Court ;  and  took 
Exception  to  the  Certiorari^  becaufe  it  varied 
from  the  Order;  for  the  Order  was  that  the 
Overfeers  (hould  pay  5  /.  to  Mr.  Simon  Barker ^ 
for  curing  a  Pauper ;  and  in  the  Certiorari  it  was 
ordered  to  pay  5  /.  to  Mr.  Simon  Baker ^  with- 
out the  (r),  Durgeon ;  and  for  this  Reafon  the 
Certiorari  was  qua(hed. 


Gore 
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Gore  V.  Gore,  with  all  the  Arguments 

of  Counfel. 

•TpHE  Cafe  was  fent  out  of  Chancery  for  the  Drvife. 
•*  Opinion  of  the  Judges  of  this  Court, 
and  the  Cafe  in  EffcA  was  this :  TFtUiam 
Gwi  being  feifed  of  divers  Manors  and  other 
Tenements  in  P'ee,  devifed  them  to  Truftees 
for  the  Term  of  500  Years,  with  a  Power  to 
cut  down  Wood,  or  fell  any  Part  of  his  Eftate 
in  order  to  raife  Money  for  the  Payment  of  his 
Debts,  and  alfo  to  raife  several  other  Sums 
which  he  had  devifed  to  his  younger  Children 
for  their  Portions,  with  Remainder  in  Tail  to 
the  firft  and  every  other  Son  of  Thomas  his 
eldeft  Son  to  be  begotten,  and  upon  Failure  of 
fuch  IfTue,  then  the  Remainder  to  his  Son 
Edward  in  Tail  Male,  Remainder  to  his  Son 
WilUam  in  Tail,  Remainder  to  his  own  right 
Heirs.  He  likewife  devifed  an  Annuity  of 
50  /.  fir  Ann.  to  Thomas  his  eldeft  Son,  and 
then  takes  Notice  of  the  Reafon  why  he  made 
no  greater  Proviflon  for  him,  vi%.  becaufe  he 
was  a  Spendthrift,  and  his  Father  had  already 
expended  and  paid  condderable  Sums  upon 
his  Account.  There  was  likewife  a  particular 
Diredion,  that  if  his  Eftate  fbould  afterwards 
come  to  Edward  or  Williamy  that  then  the 
Monev  devifed  to  be  raised  for  their  Portions, 
(houla  not  be  raifed.  Upon  the  ConftruAion 
of  this  Will,  there  arofe  two  Queftions ;  i/?. 
Whether  the  Limitation  to  the  firft  Son  of 
Thomas  (he  having  no  liTue  at  that  Time) 
was  a  good  Limitation.     And  idly^  If  it  was 
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a  good  Limitation,  in  whom  was  the  Freehold 
after  the  Teftator's  Death  veiled  during  the 
Contingency. 

Mr.  Bootle  as  to  the  firft  Point  argued, 
That  the  Devife  to  the  firft  and  every  other 
Son  of  Thomas  (he  having  no  IfTue  then  nor 
at  the  Time  of  the  Teftator's  Death)  was 
void.  If  it  can  take  EiFed  at  all,  it  muft  be 
(255.)  either  by  way  of  a  contingent  Remainder 
or  an  executory  Devife :  The  firft  it  cannot 
be,  becaufe  no  Freehold  to  fupport  it ;  for 
whenever  the  Inheritance  is  granted  upon  a 
Contingency,  the  Limitation  is  void,  unlefs 
there  be  a  Freehold  to  fupport  the  Contin- 
gency; neither  can  it  operate  by  Way  of 
executory  Devife,  becaufe  the  Contingency 
cannot  arife  within  the  Time  prefcribed  by 
Law.  It  is  poffible  indeed  that  Thomas  might 
have  a  Son  within  forty  Weeks  after  the 
Teftator's  Death,  yet  that  is  a  Poffibility  only, 
and  fiich  Son  could  not  take  it  until  after  the 
Determination  of  the  500  Years  Term.  Exe- 
cutory Devifes  are  not  of  long  Eftablishment 
bv  Common  Law,  and  the  Judges  have 
always  held  the  Time  limited  for  the  Con- 
tingency to  arife  in,  was  not  to  be  extended. 
30  Eliz.  It  was  determined  that  executory 
Devifes  muft  arife  within  the  Compafs  of  one 
or  two  Lives  at  the  furtheft  ;  and  though  it  hath 
been  limited  to  arife  after  the  Determination 
of  feveral  Lives,  yet  thofe  Lives  were  all 
exifting  at  the  fame  Time,  and  fo  is  all  one  as 
if  limited  but  to  one  Life.  In  James  the 
Firft's  Reien,  the  Judges  thought  it  Time  to 
limit  the  Bounds  of  fuch  Devifes,  Cro.  Jac. 

459- 


Cafes  in  B.  R.    6  Geo.  II.     449 

459.    Palmer  253.    2  Jones  15.     I  Roll.  Ahr. 
613.     Where  the  Judges  faid  they  would  not 

fermit  an  executory  Devife  to  exceed  the 
)evife  in  Matt,  Mannings  Cafe,  for  the 
Inconveniency  which  they  had  perceived  by 
it.  In  the  13  Car,  2.  Lord  Bridgman  Ch.  J. 
faid,  if  Matt.  Manning's  Cafe  was  to  be  ad- 
judged again,  he  queftioned  not  but  the  Judg- 
ment would  be  otherwife,  but  they  would  not 
extend  their  Refolutions  further  or  more 
£ivourably  to  fuch  Devifes.  i  Sid.  37.  And 
fo  it  was  held  in  3  Keb.  122,  178.  the  Cafe  of 
Carpenter  and  Smith,  which  was  a  fpringing 
Ufe  but  £dls  within  the  fame  Rule,  and  there 
it  is  held,  that  the  furthefl  fuch  Devifes  are 
to  be  carried,  is  within  the  Compafs  of  one  or 
two  Lives  in  being.  Pafch,  11  ^.  3.  the 
Cafe  of  Scatterwood  and  Edge,  1  Salt.  229. 
It  was  held  that  a  Devife  to  the  firfl  Son  of 
jf,  (^.)  having  none  at  that  Time  was  void, 
and  in  that  Cafe  Treby  Ch.  J.  faid,  that  an 
executory  Devife  to  arife  within  the  Compafs 
of  a  Life  or  Lives  was  good,  becaufe  the 
Candles  are  all  lighted  at  once,  but  they  were 
not  to  be  carried  one  Step  further  by  his 
Confent;  becaufe  thefe  Limitations  make 
Eflates  unalienable,  every  Devife  being  a 
Perpetuitv  as  &r  as  it  goes  (that  is)  an  Eftate 
unalienable  though  all  Mankind  were  to  join 
in  the  Conv^ance.  A  Limitation  to  the 
Heirs  of  a  Man  may  be  good  by  Way  of 
executory  Devife,  becaufe  it  takes  EncSt 
immediately  after  the  Death  of  the  Anceflor ; 
but  where  the  Devife  is  to  the  firfl  Son  of 
Thomasj  and  he  has  no  Son  at  the  Time  of 
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the  Teftator's  Death,  the  Limitation  is  void ; 
(o  that  it  plainly  appears  by  the  Refolutions 
abovementioned,  that  the  Judges  have  always 
been  difpofed  to  narrow  the  Bounds  of  thefe 
Devifes  as  far  as  was  confiftent  with  Deter- 
minations of  former  Cafes.  Taking  it  there- 
(856.)  fore  that  the  Time  in  which  executory  Devifes 
muft  arife  is  fettled,  and  that  fuch  a  Devife 
muft  arife  within  the  Compafs  of  a  Life  or 
Lives  in  being,  it  will  be  neceflary  to  confider 
how  the  Devife  in  the  prefent  Cafe  agrees 
with  this  Principle  of  Law.  WilBam  Gore 
devifes  his  Eftate  for  500  Years,  and  after  the 
Determination  of  that  Eftate,  to  the  firft  Son 
of  Thomas  Gore  in  Tail,  Remainders  over  to 
his  Son  E.  and  fV.  fucceffively ;  Thomas  had 
no  Son  at  the  Time  of  JViUiam^s  Death,  and 
perhaps  might  have  none  during  his  own  life, 
and  though  he  might  have  a  Son  within  40 
Weeks  sifter  his  Death,  yet  fuch  a  Devife  is 
not  good  according  to  the  Principles  which 
hath  been  before  infifted  upon,  for  it  does  not 
take  EfFe£l  within  the  Compafs  of  a  Life.  It 
may  be  objeded  that  here  is  no  Danger  of  a 
Perpetuity,  becaufe  the  ftutheft  it  can  be 
extended  is  no  more  than  40  Weeks  after  the 
Death  of  Thomas ;  but  by  the  (ame  Reafon 
that  it  may  be  extended  40  Weeks  it  may  be 
extended  as  many  Years.  Suppofing  in  the 
Cafe  of  a  fpringing  Ufe  or  a  Contingent  Re- 
mainder, and  either  of  them  fhould  arife  within 
a  Year  after  the  Time  limited  by  Law; 
would  the  Eftates  which  were  before  united 
and  confolidated  open  again  to  let  in  the  Con- 
tingency ?     They  certainly  would   not :   By 

the 
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the  fame  Parity  of  Reason,  an  executory 
Devife  (hall  not ;  for  the  Inconveniencies  that 
would  be  introduced  by  fuch  a  Conftrudion 
are  the  (ame  in  both  Cafes,  This  Cafe  is  the 
&me  or  rather  ftronger  than  the  Cafe  in  SaUt. 
for  there  the  Devife  to  Truftees  was  only  for 
the  Term  of  eleven  Years,  whereas  this  is  for 
500  Years.  He  alfo  faid  that  the  Words 
Procreatis  vel  Procreandis  made  no  Difference, 
for  they  may  be  both  mutually  extended  to 
liTue  begotten  or  to  be  begotten;  but  what 
makes  this  Cafe  the  ftronger  is,  that  the 
Devife  is  not  to  take  £fFe6l  till  after  the 
Determination  of  500  Years :  And  though 
there  are  Trufts  annext  to  this  Term,  yet 
that  makes  no  Difference ;  for  now  we  are  in 
a  Court  of  Law,  and  muft  conAder  it  in  a 
legal  Senfe,  and  the  Law  takes  no  Notice  of 
Trufts.  It  muft  therefore  be  taken  as  an 
abfolute  Term,  and  fhould  the  Truftees  de- 
clare upon  it,  they  muft  plead  it  as  fuch,  as  in 
Cafe  of  a  Mortgage,  which  is  no  more  than  a 
Pledge  of  Lands  for  the  Security  of  Money, 
yet  it  is  always  pleaded  as  an  abfolute  Con- 
veyance. In  the  Cafe  of  Scatterwood  and  Edge^ 
Treby  Ch.  J.  held,  that  an  executory  Devife 
depending  upon  a  Term,  and  to  arife  within 
a  reafonable  Time  was  good,  and  that  20  nay 
30  Years  had  been  held  a  reafonable  Time ; 
but  this  hath  never  been  carried  beyond  the 
Term  of  one  Life.  The  Antecedent  Term 
in  this  Cafe,  and  which  muft  determine  before 
the  Limitation  can  take  Effed:  is  500  Years ; 
and  this  Difference  was  before  taken  in  1 720 
in  this  Court,  and  the  Judges  then  held  that 
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an  executory  Devife,  which  could  not  take 
Effect  'till  after  the  Expiration  of  (o  long  a 
Term,  was  void,  and  gave  Judgment  accord- 
inglv.  If  the  Devife  in  this  Cafe  be  good,  it 
(d67.)  muft  necefTarily  create  a  Perpetuity:  For  if 
the  Limitation  to  the  first  Son  of  Thomas  be 
good,  it  muft  be  by  Way  of  executory  Devife, 
and  then  it  confequentially  follows,  that  the 
Limitation  to  E,  (^  W.  which  depend  there- 
upon muft  be  by  Way  of  executory  Devife 
likewife,  and  fo  are  not  to  be  defeated  by  a 
Recovery  or  otherwife.     As   to  the  fecond 

Sueftion  he  faid,  fhould  the  Devife  to 
e  firft  Son  of  Thomas  be  admitted  to  be 
good  by  Way  of  executory  Devife,  he  could 
not  conceive  what  would  become  of  the 
Freehold  after  the  Death  of  the  Teftator,  and 
before  Thomas  had  liTue  born;  but  if  the 
Devife  to  the  firft  Son  of  Thomas  be  void,  the 
Remainder  is  executed  in  E,  and  the  Freehold 
vefted  in  him  to  injianii  the  Teftator  dies,  i 
Rip.  154.  7  Ed.  3.  Fo.  19.  A.  feifed  of 
Lands  in  fee,  conveys  them  to  B.  for  Life, 
Remainder  to  his  IfTue  in  Tail,  Remainder  to 
the  Feoffor  for  Life,  Remainder  to  C  for 
Life ;  the  Remainder  to  the  Feoffor  is  void, 
and  the  Eftate  in  C.  takes  EfFed  upon  Deter- 
mination of  Eftate  Tail. 

Serjeant  Chappell  contra:  The  Devife  to 
firft  oon  of  Thomas  is  a  eood  Devife  either  by 
way  of  contingent  Remamder,  or  as  an  execu- 
tory Devife.  As  to  the  Firft,  he  faid  Thomas 
took  an  Eftate  for  Life  by  Implication,  which 
was  fufficient  to  fupport  a  contingent  Re- 
mainder. Cro.  EEz.  744.  Shailard  and  Baker. 
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In  Wills  the  Intent  of  the  Teftator  is  to  be 
conftdered,  and  therefore  the  Devife  of  Lands 
equally  to  be  divided  makes  a  Tenancy  in 
common.  P^h,  188.  In  this  Cafe  the  Tef- 
tator takes  Notice  that  Thomas  was  unmar- 
ried, and  therefore  when  he  Devifes  his  Lands 
to  the  firft  Son  of  Thomas^  it  muft  be  his 
Intention  that  the  Freehold  (hall  defcend  'till 
fuch  Iflue  be  born,  i  Inji.  42.  How  muft 
the  Eftate  go  'till  a  Son  be  bom  ?  It  cannot 
go  to  E.  or  fV.  becaufe  it  appears  to  be  the 
Intent  of  the  Devifor,  that  neither  of  them 
fhould  take  'till  the  Death  of  Thomas  without 
Iflue  Male  :  It  muft  therefore  neceflarily  go 
to  the  Heir  at  Law  in  the  Interim,  and  this  ex 
favore  Legisj  for  the  Refped  the  Law  always 
pays  to  the  next  Heir  :  But  (hould  the  Court 
be  of  Opinion,  that  this  cannot  rife  as  a  con- 
tingent Remainder,  yet  it  will  arife  by  Way  of 
executory  Devife.  A  Devife  to  the  firft  Son 
of  y,  S,  per  verba  de  prafents^  and  y,  S,  hath 
no  Iflue  at  that  Time,  is  void,  but  here  the 
Devife  is  infuturo^  to  the  firft  Son  to  be  be- 
gotten. Fid,  I  Salk,  230.  With  regard  to 
a  Contingency,  there  is  a  Difference  when  the 
Fee  is  given  over,  and  where  it  remains  in  the 
Devifor  till  the  Contingency  happens.  The 
Devife  in  this  Cafe  is  to  the  firft  Son  of 
Thomas^  who  had  no  IfTue  at  that  Time,  fo 
that  the  Freehold  muft  in  confequence  remain 
in  the  Interim  in  the  Devifor  and  his  Heirs. 
I  Roll.  Ahr.  612.  Cro.  yac.  394.  I  Roll. 
Rep,  318.  A  Devife  to  an  Infant  in  Ventre  fa 
Mere  is  good  by  Way  of  executory  Devife, 
and    the    Land  fhall  go  to  the  Heir  in  the 
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Interim.  Sid.  253.  2  Mod.  292.  i  RolL 
(258.)  jfbrs  609.  Noy  43.  SaU.  230.  ^^yiR.  83. 
It  is  laid  down  as  a  Rule,  that  an  executory 
Devife  muft  arife  within  one  or  two  Lives  in 
Effif ;  the  Cafe  falls  within  the  Rule,  for  here 
the  Contingency  muft  happen  in  the  Lifetime 
of  Thomas^  or  immediately  after  his  Deceafe : 
But  it  is  objeded,  here  is  a  Term  antecedent 
to  the  Devife  which  is  for  500  Years,  and 
muft  determine  before  the  executory  Devife 
can  take  EffeA  :  But  a  Term  of  Years  is  not 
of  any  Confideration  in  Law,  no  more  than  a 
Charge  attending  the  Inheritance.  Saik.  254. 
And  as  foon  as  a  Son  is  born  to  Thomas^  the 
executory  Devife  is  vefted  and  the  Contin- 
gency gone. 

Mr.  Bootk  by  Way  of  Reply.  By  the  De- 
vife Thomas  was  to  have  an  Annui^  of  50  /. 
per  Annum^  and  no  more,  for  the  Teftator 
takes  Notice  of  him,  that  he  was  a  Spendthrift, 
and  fhould  have  nothing  to  do  with  the  Eftate, 
(b  that  it  is  impoffible  Thomas  fhould  take  a. 
Freehold  by  Implication  ;  where  is  the  Free- 
hold to  be  vefted  then  ?  It  is  infifted  upon 
that  the  Freehold  by  Implication  of  Law  is 
vefted  in  the  eldeft  oon :  Had  this  Conftruc- 
tion  prevailed,  the  Limitation  in  SaU.  could 
never  have  been  difputed.  It  is  further  in- 
fifted upon,  that  it  was  the  Intent  of  the  De- 
vifor,  that  E,  and  A.  fliould  not  take  till  after 
the  Deceafe  of  Thomas  without  Ifliie  Male. 
In  Conftru6lion  of  Wills  the  Intention  of  the 
Teftator  (hall  prevail,  fo  long  as  that  Intention 
is  confonant  and  agreeable  to  the  Rules  of 
Law,  but  where  it  is  repugnant  and  inconfiftent 
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with  the  Rules  of  Law  it  is  to  be  rejeded^ 
and  in  this  Cafe,  whatever  the  Intention  of 
the  Teftator  was,  fince  the  Limitations  of  the 
executory  Devife  had  exceeded  the  Bounds 
prefcribed  bv  Law,  it  is  bad.    As  to  the  Cafes 
cited  by  Mr.  Serjeant,  he  (aid  the  Cafe  of 
Cotton  and   Heath   in  Roirs  Abr,   was   not 
reported  by  the  Judges  to  whom  the  Cafe  was 
referred,  which  much  leflfens   its   Authority. 
The  executory  Devife  in  Raym.  82.  was  to 
arife  within  the  Term  of  15  Years,  which 
does  not  come  up  to  the  prefent  Queftion.    A 
Devife  to  an  Infant  in  Ventre  fa  Mere  muft 
happen  within  the  Compafs  of  a  Life,  and  fo 
£ills  within  the  Rule,  that  executory  Devifes 
muft  arife  within  the  Compafs  of  a  Life  or 
Lives  in  being  or  not  at  sdl.     But  it  is  (aid 
there  is  no  neceffity  to  extend  the  Time  of 
Thomas   having  a   oon  to  the  Time  of  his 
Death,  for  it  is  probable  he  might  have  KTue 
Male  in  his  Life-time .     This  is  a  Poffibility 
only,  for  he  may  not  have  a  Son  'till  40  Weelcs 
after  his  Death,  and  the  Law  goes  upon  Cer- 
tainties, and  will  not  wait  fuch  an  ExpeAancy 
as  the  dying  without  KTue.   As  to  Bat/s  Cafe, 
Salk,  254.  the  Remainder  was  executed  and 
therefore  the  Wife  was  intitled  to  Dower.     It 
is  faid  there  is  no  Danger  of  a  Perpetuity  in 
this  Cafe,  for  when  the  Contingency  happens 
the  Eftates  are  all  vefted ;  but  how  are  they 
vefted   by   Way  of  executory  Devife  f     For 
the   fubfequent  Premifes    depend    upon    the 
executory  Devife,  which  cannot  be  barred  by 
Recovery,  Vc.  and  fo  creates  a  Perpetuity. 

Raymond  C.  J.    There  are  two  Ways  to        (269.) 
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make  this  Devife  good  ;  by  way  of  a  contin- 
gent  Remainder;    or  an   executonr   Devife. 
The  iirft  it  cannot  be,  becaufe  no  Freehold  to 
fupport  it.     Thomas  is  cut  off  by  Will,  fo  no 
Eftate  by  way  of  Implication  can  arife  to  him. 
The  only  Queftion  is,  whether  this  is  good  by 
way  of  executory  Devife ;   and  this  depends 
upon  Conftru6lion  of  what  Time  the  Law 
allows  for  fuch  Devifes  to  arife  in.     It  does 
not  appear  that  any  certain  Time  has  hitherto 
been  fettled.     A  Life  or  Lives  in  being  hath 
been  held  a  competent  Time ;  but  whether  it 
may  not  be  carried  further  is  not  fo  clearly 
fettled.     It  has  been  argued,  that  the  Contin- 
gency in  this  Cafe  cannot  veft  'till  after  Deter- 
mination of  500  Years  }  but  the  Contingency 
does  not  depend  upon  the  Expiration  of  the 
Term ;  for  Eo  ififtanti  the  Contingency  arifes 
the  Eftate  is  vefted.     The  Cafes  cited  do  not 
come  up  to  this  Cafe,  the  chief  one  relied  on  is 
the  Cafe  of  ScatterwoodznA  Edgi.   i  Salk,  229. 
Treby  C.  J.  was  of  Opinion,  that  the  Time  of 
limiting  executory  Devifes  was  to  be  carried  no 
further  :  But  in  that  Cafe  there  is  Contrariety 
of  Opinions,  and  that  Cafe  was  not  deter- 
mined upon  this  Point :  But  the  Limitation 
there  was  confldered  as  an  immediate  Devife ; 
and  when  a  Writ  of  Error  was   brought  in 
B.  R.  upon  that  Judgment,  Hob  C.  J.  was  of 
Opinion,  that  the  Time  in  which  an  execu- 
tory Devife  was  to  arife,  was  not  fettled.    And 
Note,  this  prefent  Cafe   was  determined   in 
B.  R.  and  adjudged   that  the  Devife  to  the 
firft  Son  of  Thomas  to  be  begotten,  he  having 
no  Ifllie  at  that  Time,  was  void  :  But  Ray^ 
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mond  C.  J.  fiud,  that  he  was  not  iatisfied  with 
that  Determination.  {J^de  i  Salk.  226.  Good^ 
right  SLtid  Comifif,)  And  therefore  in  Hillary 
Term  6  G,  2.  it  was  again  argued  by  Peer 
WilUams  for  the  Plaintift,  and  Mr.  Faxakerfy 
for  Defendant.  And  Mr.  Peer  JVilliams  faid, 
that  this  Devife  was  not  void  in  its  Creation, 
becaufe  by  Poffibility  Thomas  Gore  inight  have 
had  a  Son  before  the  Death  of  the  Teftator } 
and  tho'*it  is  no  abfblute  Will  during  the  Life 
of  the  Teftator,  yet  to  many  Purpofes  it  is 
a  good  Will,  and  (hall  take  EffeSt  from  the 
Time  of  its  Execution,  as  in  1  SaU.  237.  the 
Cafe  of  Bunter  and  Coke,  A  Devife  of  Lands 
is  not  good  if  the  Teftator  had  nothing  in 
them  at  the  Time  of  making  the  Will ;  and 
tho'  he  (hould  afterwards  purchafe  Lands^et 
they  would  not  pafs  by  the  Devife.  The 
Limitation  over  to  the  iirft  Son  of  Thomas 
might  have  been  good  when  the  Will  was 
made,  and  he  might  have  taken  by  way  of 
Remainder  notwithftanding  the  Term;  for 
had  a  Son  been  bom  in  the  Life-time  of  the 
Teftator,  it  might  then  have  vefted  as  a 
Remainder.  This  was  poffible  at  the  Time 
of  oiaking  the  Will ;  and  it  is  held  in  2  Saund. 
388.  that  where  a  Limitation  over  by  Will 
may  operate  as  a  contingent  Remainder,  it 
(hail  never  operate  by  way  of  executory 
Devife.  In  the  prefent  Cafe  it  might  have 
operated  as  a  contingent  Remainder,  £rgo^  i^c. 
But  it  is  objected,  that  this  being  a  Devife  for  (260.) 
Years  only,  it  cannot  operate  as  a  contingent 
Remainder  becaufe  no  Freehold  to  fupport  it; 
neither  can  it  take  EffeA  as   an   executory 
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Devife,  becaufe  it  is  a  Limitation  by  Words 
in  prafenti  and  not  in  futuro:  The  Words 
indeed  are  to  the  firft  oon  of  Thomas  to  be 
begotten,  but  that  makes  no  Difference,  for 
the  Words  procreatis  &r  procreandis  are  of  the 
fame  £ffe£t,  and  (o  it  is  exprefly  held  by  my 
Lord  Coke  in  his  i  Inft.  20  b.  And  as  this  is 
the  natural  Conftnidion  that  has  always  been 
put  upon  thofe  Words  in  a  Deed,  fo  they  have 
been  equally  ac^udged  to  carry  the  fame  Con- 
ftrudion  in  a  Will.  2  Fern.  545.  the  Cafe  of 
Cook  and  Cook.  Suppofing  in  the  prefent  Cafe 
where  the  Devife  is  to  the  firft  Son  to  be 
begotten,  Thomas  had  then  had  a  Son  born, 
this  Son  fhould  have  taken,  and  fo  he  ihould 
altho'  Thomas  fhould  have  had  another  Son 
born  afterwards.  And  fo  is  the  Cafe  in 
Fern.:  The  Words  are  ufed  promifcuoufly, 
as  it  would  be  now  dangerous  to  put  another 
Conftru£lion  upon  them.  He  further  um:d, 
that  this  Limitation  over  could  not  take  Effed 
as  an  executory  Devife,  becaufe  it  could  not 
arife  within  the  Time  fettled  by  Law  for  that 
purpofe ;  for  it  is  not  to  commence  till  after 
the  Determination  of  the  500  Years  Term ; 
and  tho'  it  has  been  held  good  when  the  Limi- 
tation over  was  to  arife  after  the  Determi- 
nation of  a  Term  for  10,  20,  or  30  Years, 
yet  that  feems  tacitly  to  exclude  Limitations 
over  where  the  Term  is  for  a  far  greater 
number  of  Years,  as  in  this  Cafe.  There  are 
two  Reafons  why  this  Devife  to  the  firft  Son 
of  Thomas  is  void ;  firft,  becaufe  there  is  no 
Freehold  to  fupport  it,  therefore  it  cannot  be 
good  as  a  Remainder ;  and  fecondly,  it  cannot 
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operate  by  wav  of  executory  Devife,  becaufe 
it  is  exprefiy  limited  by  way  of  Remainder. 
He  faid  he  would  not  trouble  the  Court  with 
explaining  the  Nature  of  executory  Devifes, 
and  the  Time  prefcribed  by  Law  for  their 
Commencement,  but  the  prefcribed  Time  in 
which  they  are  to  arife  has  been  fufficiently 
fettled ;  and  it  has  been  faid  by  Judges  that 
they  were  forry  they  had  gone  fo  far.  In  the 
Cafe  of  Scatterwood  and  Edgiy  it  was  faid  by 
Treby  C.  J.  that  they  would  not  carry  them 
one  Inch  further :  But  faid  Mr.  Bootk  had 
fpoken  fo  fully  to  this  Point,  that  he  would  not 
trouble  the  Court  with  any  further  Repetition. 
The  chief  Point  that  he  infifted  upon  was, 
that  this  Limitation  over  to  the  firft  Son  of 
Thomas  could  not  veft,  till  the  Term  for  500 
Years  was  i^pcnt.  For  in  the  firft  place  the 
Devife  is  to  Truftees  for  500  Years,  and  after 
Expiration  of  that  Term,  then  the  Remainder 
over,  fo  that  tde  Term  muft  expire  before  the 
Remainder  can  veft.  If  a  Court  of  Law  will 
take  any  Notice  of  thefe  Trufts  in  Equity,  it 
muft  at  the  fame  Time  be  confidered  that  the 
Truft  may  laft  as  long  as  the  Term  ;  for  the 
Truftees  in  this  Cafe  are  not  only  to  pay 
Annuities  for  Life,  but  they  are  likewife  to 
raife  Money  for  younger  Childrens  Portions, 
and  this  Provifion  is  not  to  take  EfFe£l  'till 
after  Thomas's  Death,  fo  that  thefe  Portions  (d61.) 
may  not  have  been  raifed  as  yet,  and  perhaps 
may  not  thefe  many  Years.  In  the  Cafe 
therefore  of  a  Truft  of  a  Term  which  muft 
continue  fo  long  as  this  ;  a  Court  of  Law  will 
not  take  Notice  of  it  as  a  Truft,  but  will 
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confider  it  as  an  abfblute  Term,  and  therefore 
the  Limitation  over  cannot  arife  'till  after  the 
Determination  of  the  Term.  Confider  the 
Nature  of  an  executory  Devife,  which  he  (aid 
muft  be  confidered  as  an  original  Devife,  and 
when  it  is  not  limited  to  arife  by  way  of 
Remainder,  and  in  efFe£t  cannot  arife  as  a 
Remainder,  it  is  properly  called  an  executory 
Devife.  Suppofing  the  Teftator  had  devifed 
to  jf.  for  500  Years,  and  after  to  the  firft  and 
every  other  Son  of  Thomas  Gore^  he  having  no 
IfTue  Male  living  at  the  Time  of  the  Devife, 
it  is  certain  no  legal  Eftate  could  have  vefted 
at  that  Time,  for  if  any  Eftate  could  have 
vefted,  it  muft  have  been  by  way  of  Re- 
mainder :  For  fuppofing  Thomas  to  have  had 
a  Son,  the  Eftate  muft  have  been  then  vefted 
in  the  Son  as  a  Remainder,  and  when  by  Pof- 
fibility  the  Eftate  may  veft  as  a  Remainder,  it 
can  never  afterwards  take  efFeS  by  way  of 
executory  Devife.  But  in  this  Cafe  it  is  im- 
poffible  the  Remainder  could  have  vefted 
before  the  Expiration  of  the  Term ;  for  till 
that  Time  the  Devifee  had  no  Intereft  that 
was  affignable,  as  he  muft  have  had  provided 
the  Remainder  was  vefted.  A  Devife  is  made 
of  a  Term  to  A,  for  Life,  Remainder  to  B. 
B.  has  only  a  Poffibility  which  is  not  affign- 
able in  Law,  nor  even  in  Equity  where  the 
Limitation  is  voluntary.  Every  executory 
Devife  is  to  be  taken  as  an  original  Devife  in 
it's  felf,  and  independent  of  any  preceding 
Term,  and  muft  be  confidered  as  if  no  Term 
had  been  limited.  To  draw  the  Rule  then  to 
the  prefent  Cafe,  fuppofing  the  Limitation  had 
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been  to  the  firft  Son  of  Thomas  to  commence 
at  a  future  Day,  the  Son  takes  nothing  in  the 
Interim,  as  in  Lutw.  798.  If  a  Man  devifes 
Lands  to  A.  fix  Months  after  his  Death,  the 
Lands  ihall  defcend  in  the  mean  Time,  and 
therefore  nothing  veils  in  the  Devifee  'till  the 
Time  appointed.  Where  the  Limitation  is  to 
arife  at  the  End  of  fix  Months,  or  fix  Years, 
it  is  the  (ame  Thing;  for  during  that  Time 
nothing  vefls  in  the  Devifee,  and  confequently 
he  has  nothing  in  him  to  grant  or  aflign  over, 
and  cited  Cro.  E.  678.  Ijfed  ^.  how  appli- 
cable). The  only  Queftion  that  remains  is, 
how  long  the  Law  allows  for  an  executoiy 
Devife  to  arife  in ;  and  this  Point  feems  well 
fettled  in  the  Cafe  of  Scatterwood  and  Edge^ 
where  it  is  faid,  that  an  executory  Devife  to 
arife  after  the  Expiration  of  a  Term  for  20  or 
30  Years  may  be  a  good  Limitation,  which 
implies  that  where  the  Devife  is  to  arife  after 
the  Determination  of  a  longer  Term  it  is  then 
void,  tho'  the  Devife  be  to  Perfons  in  EJfe^  a 
/brtsori  muf)>  be  void  where  the  Limitation  is 
to  Perfons  not  in  ejfe.  Suppofing  the  Devife 
to  the  iirfl  Son  of  Thomas  had  been  of  different 
Lands,  as  if  a  Man  is  feifed  of  two  Manors,  vix.  (SOd>) 
of  Dale  and  of  SaU^  and  devifes  the  Manor  of 
Dale  to  Truflees  for  500  Years,  and  that 
upon  and  after  the  Determination  of  that 
Term,  then  the  Manor  of  S,  fhall  go  to  J, 
This  furely  could  not  be  good  by  way. of 
executory  Devife,  and  yet  this  Cafe  in  effe<3 
comes  up  to  the  prefent  Cafe,  and  plainly 
tends  to  create  a  Perpetuity.  The  Reafon 
why  executory  Devifes  have  been  fupported 
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is,  becaufe  the  Freehold  defcends  'till  the 
Contingency  arises,  for  the  Freehold  cannot 
be  in  Abeyance ;  but  in  this  Cafe  it  cannot 
defcend  becaufe  the  Heir  is  exprefly  excluded 
from  taking.  Suppofing  in  this  Cafe  the  Term 
had  been  but  for  five  Years  only,  and  after  to 
the  firft  and  every  other  Son  of  Thomas^  with 
a  Remainder  to  a  third  Perfon  for  Life,  there 
is  no  Doubt  but  the  Remainder  over  for  Life 
is  good,  for  during  the  Term  the  Eftate  is  in 
the  Truftees,  and  if  Thomas  have  no  Son 
living  at  the  end  of  the  five  Years,  then  he  in 
Remainder  for  Life  mufl  take ;  and  the  Re- 
mainder being  once  veiled  can  never  after- 
wards be  deveiled  to  make  way  for  the  con- 
tingent Remainder.  Agreed  that  where  the 
Eftate  defcended  it  Mras  liable  to  be  devefted, 
but  where  it  enures  by  purchase  it  is  other- 
wife.  In  the  Cafe  of^  Scatterwood  and  Edge 
the  Freehold  defcended,  and  there  was  no 
intermediate  Remainder  vefted ;  faid  there 
was  no  Cafe  in  the  Books  where  a  Contin- 
gency has  been  limited  to  arife  after  the  Expi- 
ration of  a  Term  for  Years  with  a  Remainder 
over  to  another  in  efje^  who  takes  by  Pur- 
chafe,  that  in  fuch  Cafe  the  Freehold  fhould 
defcend,  much  lefs  in  the  prefent  Cafe ;  for 
here  Thomas  is  not  only  exprefly  excluded, 
but  a  Rent -charge  is  likewife  devifed  to  him, 
which  muft  be  merged  provided  the  Freehold 
(hould  defcend  to  him.  For  to  every  Rent- 
charge  a  Diftrefs  is  incident,  and  it  is  abfurd 
to  fay  a  Man  can  diftrain  upon  himfelf,  which 
muft  be  the  prefent  Cafe,  (hould  the  Fee 
defcend  to    Thomas   and   the   Rent  continue 
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and  not  be  merged  in  the  Fee.  If  therefore 
the  Fee  ihould  defcend,  it  muft  be  contrary 
to  the  exprefs  Words  and  Intention  of  the 
Teftator,  and  the  Creation  of  the  Rent  there- 
by becomes  nugatory.  Here  is  a  Perfon  in 
iff}  capable  of  taking  by  the  Devife  by  way  of 
Kemainder,  and  therefore  the  Limitation  over 
to  the  firft,  &r.  Son  of  Thomas  (hall  not  by 
an  unneceflary  Conftrudion  be  held  good  to 
defeat  the  Eftate  in  Remainder  which  was 
before  vefted,  and  cited  the  Cafe  of  Goodright 
and  Cornijh^  i  Salk.  226.  A.  having  Ifiue 
two  Sons,  John  and  Richard^  devifes  Lands 
to  John  for  50  Years  if  he  ihould  fo  long 
live ;  and  as  for  my  Inheritance  after  the  faid 
Term,  I  devife  the  fame  to  the  Heirs  Male  of 
the  Body  of  John^  and  for  Default  of  fuch 
Ifltie,  then  to  Richard.  The  Court  held  this 
Devife  to  the  Heirs  Male  of  the  Body  of 
John  to  be  void  in  its  firft  Creation,  for  the 
want  of  an  Eftate  of  Freehold  to  fupport  it,  it 
was  void  as  a  Remainder,  and  they  feemed  not 
to  think  it  an  executory  Devife,  becaufe  it  was  (M8.) 
limited  as  a  Remainder.  It  may  be  (aid,  it 
was  the  Intention  of  the  Teftator  to  put  the 
Freehold  in  Abeyance,  but  the  Law  will  not 
regard  his  Intention  as  to  this  refped.  Sup- 
pofe  Thomas  Gore  had  a  Son  living  at  the 
Time  of  the  Devife,  who  ihould  afterwards 
die  without  IfTue,  and  the  Eftate  had  gone 
over  to  the  next  Heir  in  Remainder,  and  then 
Thomas  has  a  fecond  Son  \  the  Law  will  not 
fufi^er  him  in  Remainder  to  be  devefted  of  his 
Eilate,  although  it  was  the  Intention  of  the 
Teftator  that  his  fecond  Son  ihould  have  taken 
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in  this  Cafe  :  And  fo  he  concluded  that  if  the 
Limitation  in  the  prefent  Cafe  to  the  firft,  ^c. 
Son  of  Thomas  be  not  good,  becaufe  by  Poffi- 
bility  it  might  have  veiled  as  a  Remainder, 
and  therefore  (hall  not  veft  as  an  executory 
Devife ;  or  if  it  be  fo  remote  that  it  cannot 
arife  within  the  Time  fettled  for  all  executory 
Devifes  to  arife  in ;  or  if  being  limited  by  way 
of  Remainder,  it  cannot  by  Conftrudion  faie 
intended  as  an  executory  Devife  i   if  in  any 
one  of  thefe  Points  the  Court  is  of  Opinion 
for  the  PlaintiiF,  he  muft  have  his  Judgment, 
and  the  Defendlant  has  no  Title.     Mr.  Faza- 
kerfy  contra:  This  is  TOod  by  way  of  execu- 
tory Devife,  and  the  freehold   in  this  Cafe 
muft  defcend  to  the  Heir  at  Law,  not  by  the 
Words  of  the  Devife,  but  by  Operation  of 
Law.     It  is  clearly  the  Intention  of  the  Tef- 
tator  that  the  firft  Son  of  Thomas  fhould  take. 
He  faid  he  would  not  difpute  that  the  Limita- 
tion  was  ftri£Uy  agreeable  to  the  Rules  of 
Law,  but  there  was  no  Repugnancy  to  them, 
and  when  the  Intention  of  the  Party  may  be 
fo  far  coUedied,  as  to  make  them  agree  and 
confiftent  with  the  Rules  of  Law,  the  Court 
will  fupport  it.     If  this  is  confidered  as  an 
immediate  Devife  in  prafentij  it   is   unquef- 
tionably  void  for  want  of  a  Freehold  to  fup- 
port it ;  but  if  it  is   considered   as   a   future 
Devife,  then  the  Limitation  is  good.     It  is 
infifted  upon,  that  the  Words  procreatis  vel 
procreandis  are  in  EfFed  the  fame,  and  muft 
be  taken  to  mean  the  fame  thing,  as  in  i  Inft. 
260.     He  agreed  that  in  point  of  Limitation 
they  both  bear  the  fame  Conftrudion,  for  in 

that 


Cafes  in  B.  R.  6  Geo.  IL     465 

that  Cafe  the  whole  Eftate  Tail  is  in  the 
Anceftor,  and  when  the  Iflue  come  to  take 
they  are  in  by  Defeent  and  not  by  Purchafe. 
And  lb  is  the  Cafe  in  Firnon^  and  cited  the 
Cafe  of  Darhinpn  and  Bioumonty  9  j/nn.  in 
Cane,   [i  P.  Wms.  229.]    A  Devife  to  John 
Peirci  tor  99  Years,  Remainder  to  his  fiHi  and 
other  Sons  in  Tail,  and  in  Default  of  fuch  Iflue, 
then  to  the  Heirs  of  my  Aunt  E.  Long  begotten 
then  living,  (flie  havin?  three  Sons  living  at  that 
Time) ;  and  in  that  Cafe  it  was  infifted,  that 
the  Words  begotten  or  to  be  beeotten  are  of 
the  lame  EiFeS  and  Meaning :  Yet  the  Court 
held  that  thev  imported  an  immediate  Devife, 
notwithftandmg    the  Words,    Heirs  of  the 
Body  of  E.  Long  could  have  no  Heirs  in  her 
Lifi^-time,  and  fo  adjudged  her  Iflue  to  take 
immediately:    Which    plainly    proves,    that 
though  thefe  Words  are  fometimes  ufed  and 
conlidered  in  the  lame  Senfe,  yet  the  general       (^M.) 
Conftrudion  is  alwavs  to  make  them  anfwer 
the  Intent  of  the  Teftator,  and  to  vary  the 
Meaning  of  them  fo  as  the  Limitation  may 
take  E&A.     In  the  Cafe  of  Scatterwood  and 
Edg£y  it  was  held,  that  had  the  Devife  been 
to  the  firft  Son  to  be  begotten,  that  the  Limi- 
tation in  that  Cafe  had  been  good  as  an  execu- 
tory Devife.     In  the  prefent  Cafe  here  are  fu- 
ture Words.     To  the  firft  Son  of  Thomas  to  be 
bcfiotten,  and  it  is  plain  from  the  Senfe  of  the 
Will,  that  it  was  the  Teftator's   Intention, 
that  it  Ihould  take  EflFed  as  a  future  Devife, 
and  the  Court  will  rather  chufe  to  prefume 
fomething  in  Support  of  a  Limitation,  than 
rejed    Words   in   order  to  deftroy   it ;   the 
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Teftator  in  his  Will  takes  Notice  that  Thmas 
was  not  married,  and  in  cafe  Th$mas  has  a 
Son,  he  appoints  Guardians  to  take  Care  of 
his  Education.  It  is  plain  therefore  the  Tef- 
tator could  not  intend  his  Devife  fliould  take 
Efied  in  prefent,  and  as  there  are  future 
Words,  why  fliould  they  be  conftrained  to  a 
Limitation  in  prafimti.  In  i  Liv.  135.  the 
Cafe  of  Sf$nvi  and  OuttUr^  it  was  held,  diat  a 
Devife  to  an  Infant  in  Ventnfa  Mere  was  good 
notwithflandins  the  Cafe  in  Dygr  304.  which 
upon  looking  mto  the  Record  was  not  found 
to  warrant  the  Opinion  there  reported ;  and 
cited  the  Cafe,  of  BaU  and  Amherjty  T,  Raym. 
82.  This  therefore  muft  be  taken  as  a  future 
Devife,  and  then  there  is  an  End  of  the  Ob- 
jedion.  The  only  Queftion  that  now  remains 
is,  whether  this  Conftnidion  of  Law  can  be 
good  fo  as  to  arife  within  the  Time  limited. 
The  iirft  Time  this  Cafe  was  argued,  it  was 
(aid,  that  this  executory  Devife  might  not 
take  Efied,  till  nine  Months  after  the  Death 
of  Thomas ;  but  in  this  Cafe  the  Contingency 
has  happened  within  the  Time,  and  10  no 
Danger  of  a  Perpetuity.  It  miffht  be  difficult 
to  tefi  how  long  the  Law  will  allow  for  execu- 
tory Devifes  to  arife  in,  but  it  will  certainly 
allow  fo  much  as  may  be  thought  reafonable 
for  a  Man  to  make  Provifion  for  his  Family, 
and  Nature  lays  all  Men  under  the  feme 
Obligation  to  provide  for  Pofthumous  Chil- 
dren as  for  thofe  in  iffi.  Why  therefore 
fliould  this  Cafe  be  thought  to  go  farther 
than  is  allowed  by  Law  ?  I  don't  know  that 
any  precife  Time  has  as  yet  been  fettled  ;  and 
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though  Tnhy  C.  J.  thought  fit  to  carry  them 
no  further  than  for  Life  or  Lives  in  being, 
yet  a  Latitude  has  always  been  given  accord- 
ing to  the  Circumftances  of  a  Cafe,   as  in 
m99r  846.    Bkmfird  and  Blanfordy  and  in  i 
RoU^  Abr,  612.  f.  3.      And  notwithftanding 
Trehy  iaid  the  Time  was  fufficiently  fettled, 
yet  the  reft  of  the  Judges  were  of  a  different 
Opinion.      Wherever  an   executory  Devife 
has  been  appointed   to   arife   within  fuch  a 
Time  as  to  avoid  carrying  it  to  a  Perpetuity, 
it  has  always  been  held  good.    In  Show.  Pari, 
Cafes  [p.  137],  Sir  Evan  Lloyds  Cafe,  theCon^ 
tingency  was  carried  the  Space  of  12  Months 
beyond  the  Time,  and  that  was  bv  Deed,  which 
is  ftronger  than   the  prefent  C;afe  \    for  the 
fiirtheft  that  this  can  go  is  only  nine  Months. 
I  Fern.  234  and  304.     The  Compafi  of  21        (865.) 
Years  for  a  Contingency  to  arife  in  was  held 
good,  becaufe  the   Time   is   circumfcribed. 
The  Limitation  in  this  Cafe  is  for  the  Provi- 
fion  of  Pofthumous  Children,  and  is  founded 
upon  great  Reafon  and  Juftice.     It  would  be 
a  great  Objedion  to  the  Law  was  it  fo  ftrait- 
laced,  that  a  Man   could  not   fo  limit   his 
Eftate,  as  to  make  Provifion  for  the  Children 
that  might  be  bom  after  his  Death.    He  cited 
the  Cafe  of  Hodgkins  and  Andrews  at  the 
Rolls  in  1730.  upon  a  Marriage  Settlement, 
fix  hundred  Pounds  belonging  to  the  Wife 
was  given  in  Truft  to  the  Wife  for  Life,  and 
if  the  Hufband  (hould  furvive  her,  to  him  for 
Life,  and  after  to  the  Heirs  of  their  Bodies, 
payable  at   twenty-one  or  Marriage,  but  in 
Default  of  IflTue,  or  if  it  (hould  happen  that 
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fuch  Iflue  ihould  die  before  the  Time,  Re- 
mainder over  to  one  Niwland  and  another. 
The  Wife  had  IflTue  two  Daughters,  who 
both  of  them  died  before  Marriage  or  the  Age 
of  twenty-one.  The  Father  took  out  Admi- 
niftration,  and  iniifted  that  he  was  abfoluteiy  in- 
titled  to  the  6oo/.  Fortune ;  but  the  Limitation 
was  held  eood  by  the  whole  Court,  for  it  did 
not  extend  to  create  a  Perpetuity,  and  if  the 
Iflfue  had  died  but  one  Day  before  the  Age  of 
twenty-one,  yet  the  Limitation  over  had  been 
ffood,  and  the  Remainder  (hould  have  taken 
Place.  In  this  Cafe,  the  Eftate  is  to  veft  as 
foon  as  the  Condngencv  happens,  and  no 
Occafion  either  from  the  Nature  of  the  Thing 
or  the  Intention  of  tfie  Parties  to  wait  the 
Expiration  of  the  Term.  It  is  in  the  Power 
of  the  Court  to  make  a  favourable  Conftruc- 
tion  of  Words  in  order  to  fupport  the  Inten- 
tion of  the  Parties,  and  in  6  Rep.  i6,  h.  Wil£% 
Cafe,  the  Word  Iflue,  is  conftrued  differently 
in  Support  of  the  Teftator*s  Intention;  io 
have  the  Words  procreatis  vela  procnandis. 
This  is  a  Contingency  *till  a  Son  is  bom,  and 
then  it  is  no  more  a  Contingency :  For  fup- 
pofmg  there  had  been  a  Son,  it  had  then  been 
a  Remainder  vefted.  3  Rip.  13.  Suppofe 
in  this  Cafe  there  had  been  no  Term,  but  the 
Devife  had  been  to  the  firft  Son  of  Thomas 
when  born,  fuch  a  Limitation  has  been  held 
good,  and  there  is  no  Reaibn  why  a  Term 
fliould  make  any  Difference }  for  if  it  (hould, 
it  would  in  Effed  put  it  out  of  the  Power  of  a 
Man  to  make  Provifion  for  his  younger 
Children,  or  the  Payment  of  his  Debts.  Since 
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therefore  a  great  Inconvenience  may  happen 
on  the  one  Side,  and  there  can  be  none  on  the 
other,  fhould  this  be  conftrued  a  good  Limi- 
tation, the  Court  will  always  put  the  moft 
fiivourable  Conftru£tion,  and  (o  was  the 
Opinion  of  Lord  Hobart,  It  is  allowed  that 
when  a  Son  is  bom  he  may  take  Advantage 
of  a  Forfeiture  or  Surrender;  which  makes  it 
plain  that  the  Eftate  vefts  in  him  before  the 
Expiration  of  the  Term,  for  if  he  had  no 
Intereft  during  the  Term  the  furrender  would 
be  void.  If  a  Term  of  Years  is  raifed  for 
Payment  of  Debts,  the  Surplus  ihall  go  to 
the  Heir  or  to  him  in  Remainder.  In  this 
Cafe  here  is  a  Term  of  500  Years  raifed  for  a  (966.) 
particular  Purpofe ;  but  the  firft  Son  is  not  to 
wait  the  Expiration  of  it.  In  Equity,  it  is  no 
more  than  a  Security,  and  after  that  is  fatisfied 
it  is  then  always  considered  as  a  Term  attend- 
ing the  Inheritance.  As  to  the  Teftator's 
Intention,  it  is  plain  from  the  Codicil  he  in- 
tended the  Remainder  fhould  veft  before  the 
Term  was  fpent.  For  he  there  takes -Notice 
that  if  Thomas  fhould  have  a  Son,  the  Truf- 
tees  fhould  be  his  Guardian,  and  have  the 
Care  of  his  Education  and  of  his  Efbte  till 
the  Age  of  twentv-one ;  and  can  it  be  fup- 
pofed  that  he  would  have  made  this  Provifion, 
unlefs  he  intended  the  Rent  to  vefl  as  foon  as 
the  Contingency  fhould  happen.  It  is  ob- 
jeded,  here  is  no  Provifo  to  merge  the  Term. 
There  is  no  Occafion,  for  when  a  Man  makes 
his  Will,  he  confiders  how  the  Limitation 
will  be  tUcen  in  Equity  as  well  as  at  Law, 
and  that  the  Term  is  only  raifed  as  a  Secu- 
rity. 
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rity.  If  a  Son  had  been  bom  in  the  Life- 
time of  the  Teftator,  it  is  agreed  that  the  Limi- 
tation muft  have  veiled  as  a  Remainder. 
This  is  giving  up  the  Queftion,  for  if  the 
Birth  of  a  Son  in  the  Lire-dme  of  the  Tef- 
tator  would  have  veiled  the  Remainder^  this 
clearly  ihews  that  the  Remainder  muft  veil 
upon  the  Birth  of  a  Son,  and  fo  no  Diflference 
where  a  Son  is  born,  living  the  Teilator,  or 
afterwards,  for  whenever  a  Son  is  born,  the 
Remainder  will  veft.  It  is  held  in  Paufs 
Cafe,  That  as  foon  as  the  Contingency  arifes, 
the  executory  Devife  takes  Place,  and  when 
it  is  once  vefted  it  is  no  longer  as  an  execu- 
tory Devife,  but  becomes  an  %ftate  in  PoiTef- 
iion.  The  Cafe  which  *has  been  put,  of  the 
two  Manors,  is  not  to  the  Purpofe ;  for  there 
the  Devife  of  the  fecond  Manor  cannot  take 
EiFed,  till  after  the  Term  raifed  out  of  the 
firft  Manor  is  expired.  It  has  been  a  Quei^ 
tion  in  this  Cafe,  where  the  Freehold  (hall  be 
during  the  Contingency  ;  for  iay  they  it  can- 
not defcend,  becaufe  it  is  given  from  the  Heir 
at  Law.  And  fo  it  is  in  aU  executory  Devifes. 
But  it  is  not  under  the  Will  that  the  Heir 
takes  in  thefe  Cafes,  but  by  Operation  of  Law. 
In  Lewis  Bowles's  Cafe  the  Remainder  veih 
by  Purchafe,  but  upon  raiiing  of  the  Contin- 
gency, it  opens  aeain  to  let  in  the  Contiii- 
^ncy :  And  theie  Cafes  .depend  upon  the 
Conftru&ion  of  the  Statute  of  Wills,  which 
has  always  a  Regard  to  the  Intention  of  the 
Parties.  In  the  Cafe  of  Scatterwood  and  Edge^ 
provided  the  Limitation  had  been  good,  as  to 
the  firft  Son  to  be  begotten,  the  Remainder 

over 
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over  would  have  veiled,  had  it  not  been  for 
the  Contingency :  but  this  was  never  held  to 
be  an  Obje£tion  in  that  Cafe.  As  to  the 
Cafe  of  Goodright  and  Carnijh^^  that  was  not 
determined  upon  this  Point,  but  the  Reafbn  . 
there  given  is,  becaufe  it  was  an  immediate 
Devife,  and  therefore  not  being  capable  to 
take  EfFed  in  point  of  Limitation  of  Law,  by 
way  of  Remainder,  it  could  not  as  an  execu- 
tory Devife,  becaufe  limited  to  take  EiFed  in 
prefent}  and  fo  concluded  that  in  all  Cafes 
where  the  Intention  of  the  Parties  can  be 
preferved  without  deftroyins  the  Rules  of  (867.) 
Law,  it  is  the  Duty  of  the  Court  to  fupport 
the  Intention  of  the  Parties :  Here  it  may  be 
fupported  without  impeaching  the  Rules  of 
Law;  therefore  the  Court  will  confider  this 
as  a  good  Limitation. 

Stood  over  for  the  Opinion  of  the  Court. 
And  after  great  Deliberation  Judgment  was 
given  that  this  was  a  good  executory  Devife. 


Jacobs  and  Crosby. 

f  N  Aflumpfit  Plaintiff  declared  upon  the  AJkmttfii, 
^  mutual  Agreement,  that  the  Defendant  in 
Confideration  that  Plaintiff  would  transfer 
2000/.  Tork  Buildings  Stock  he  promifed,^^. 
and  avers  that  on  the  twenty-ninth  of  Ftb^ 
ruary  being  the  Day  appointed,  the  Transfer 
Books  were  opened,  and  continued  fo  from*  3 
to  5,  which  was  the  ufual  Time,  that  he  at- 
tended at  the  Transfer  Houfe,  and  tendered, 
bfc.     Upon  Demurrer  Mr.  Reives  argued  for 

the 


\ 

] 


472     Co/is  in  B.  R.  6  Geo.  IL 

the  Defendant,  that  all  Declarations  ought  to 
be  certain  like  the  Cafe  of  Indidmtot,  other- 
wife  the  Defendant  may  take  Advantage  of  it 
upon  Demurr^.  The  Fz€ts  as  they  are 
ftated  in  this  Declaration  may  be  true,  and 
the  PlaintiiF  not  intitled  to  recover  ;  it  is  onlv 
alledged  that  he  came  to  the  Houfe  in  general, 
and  then  tendered,  ifc.  but  it  is  not  faid,  that 
was  at  the  Place  of  Transfer  and  tendered,  (!fc. 
The  Tender  muft  be  made  in  the  moft  noto- 
rious Place }  as  in  a  Leafe  upon  Condition  to 
fay  Rent,  the  Tender  muft  be  made  at  the 
>oor  of  the  Houfe,  ifc. 

Cur* :  It  is  laid  in  the  Declaration,  that  the 
Delivery  of  the  Stock  was  to  be  made  at  the 
Transfer  Houfe,  and  it  is  averred  that  he  at- 
tended at  the  Transfer  Houfe,  and  a  Houfe 
may  confift  of  but  one  Room. 

Mr.  Raves  objeded,  that  the  Stock  ten- 
dered by  the  Plaintiff  did  not  appear  to  be  the 
fame  Sort  of  Stock  that  was  contraded  for, 
which  was  that  the  Plaintiff  ihould  deliver  fo 
much  common  Stock,  and  the  Tender  was  of 
2000/.  Joint  Stock,  which  is  different  from 
the  Contra£l,  and  the  Court  cannot  take  it  to 
be  the  fame  Stock. 

Mr.  Marjh  con* :  The  Agreement  was  to 
deliver  2000  /.  Common  Stock,  and  the  Aver- 
ment is  that  he  tendered  the  aforefaid  2000  /. 
Joint  Stock.  Pradief  is  a  good  Word  of 
{Reference,  and  the  Word  Conjunff  be  rejeded, 
it  can  have  Relation  to  nothing  but  2000/. 
Common  Stock  that  was  an-eed  for,  and 
therefore  a  good  Caufe  of  Adion  upon  the 
Face  of  the  Declaration. 

Cur': 
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Cur' :  Had  the  Word  ConjunO'  been  the 
Averment  that  he  tendered  Pradiif  Stock  it 
had  undoubtedly  been  good:  The  Word 
PraiiG^  always  aids  even  in  the  Name  of 
the  Parties,  and  there  is  no  dire6l  Repug-  (868.) 
nancy  in  this  Cafe  between  the  Common 
Stock  and  the  joint  Stock.  Ei  fie  Judicium 
pr9  J^/r*  upon  both  Points. 


The  King  ^jy^Saunds.  Trin.  6  &  7  G.  2. 

IJ^OR  an  Information  in  the  Nature  of  ^9  btftrmatium. 
"  Warranto^  to  ihew  by  what  Authority 
Sounds  a£led  as  Recorder  of  the  Corporation 
of  Eajham.  The  Conftitution  of  this  Cor- 
poration is  veiled  in  the  Mayor,  Aldermen, 
capital  Burgefles,  a*  Recorder  and  Chamber- 
lain, all  which  put  toeether  conftitute  the 
Common  CouncU :  And  by  a  Claufe  in  the 
Charter  the  Mayor,  Aldermen,  and  Bureefles, 
are  to  proceed  to  the  Ele^ion,  i^c.  as  Places 
(hall  become  vacant;  But  by  a  fubfequent 
Claufe  it  is  exprefly  provided,  that  the  Cham- 
berlain ihall  not  be  prefent  at  the  Eledion  of 
a  Recorder,  nor  the  Recorder  at  the  Election 
of  a  Chamberlainl  So  that  a  Recorder  and 
Chamberlain  cannot  be  ele£fced  at  a  publick 
Common  Council,  which  is  contrary  to  the 
Exprefs  Words  of  the  Charter,  and  fo  his 
Election  illegal :  And  the  Cafe  of  The  King 
and  Corporation  of  Carlifle  was  cited.  The 
Corporation  of  CgrBJIe  consist  of  a  Mayor, 
Aldermen  and  capital  Burgefles,  who  together 
make  a  Common  CouncU  ;  but  the  Eledion 

of 
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of  capital  Burgefles  and  other  Officers  of  the 
Corporation  was  vefted  in  the  Mayor  and 
Aldermen :  A  Court  of  Common  Council 
was  held  fuch  a  Day  particularly  mentioned, 
and  after  the  Bufinefs  of  the  Corporation  was 
over,  the  Mayor  and  Aldermen  fummoned 
one  Cmltm  to  appear,  et  fie  ut  profftrtur  of- 
femhlaf  made  an  Order  to  remove  him  ;  and 
upon  Motion  for  a  Mandamus  to  reftore  him, 
it  was  held  that  this  Removal  was  not  good  : 
For  they  ought  to  have  met  particularly  in 
that  diftind;  Capacity  which  was  given  tnem 
by  the  Charter  in  this  Cafe,  and  not  to  have 
meddled  with  this  Matter  at  a  Common 
Council. 

In  the  principal  Cafe,  the  Court  granted 
the  Motion,  for  it  appears  from  the  Books, 
that  this  Eledion  was  at^  Common  Council, 
which  is  contrary  to  the  Charter. 


Inter  the  Parilhes  of  St.  Clement  Dane 
and  St.  Martin  in  the  Fields. 

SettUmmi.        jd  ^^  having  gained  a  Settlement  in  St. 
•^^      Qemenfs  Dane  by  Servitude,  married 

^^ohn  MaU^  who  had  no  Settlement,  and  by 
im  had  a  Son  named  Jacob  ;  after  the  Death 
of  John  her  firft  Huiband,  ihe  married  another 
Man  whofe  Settlement  was  in  St.  Martinis 
in  the  Fields.  Jacob  the  Son  comes  after- 
(M9.)  wards  into  the  Parifli  of  St.  Gibs^  and  vras  re- 
moved from  thence  to  St.  Clements  Daniy  who 
appeal  to  the  Seffions,  and  they  ordered  him 
to  be  fent  to  St.  Martin's  where  jInn   his 

Mother 
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Mother  was  at  preient  fettled.  Both  the  Orders 
beiii£  removed  by  Certiorari  in  B.  R.  The 
Queftion  was  in  which  Parifh  yacob  was  legally 
fettled,  whether  in  St.  Clements  Daruy  where 
his  Mother  had  gained  a  leeal  Settlement,  in 
her  own  Right,  or  in  St.  MartirC%  where  fhe 
had  a  Settlement  in  Right  of  her  Hufband 
only.  Serjeant  Corbet  argued,  that  if  the 
Father's  Settlement  cannot  be  found,  the 
Child  muft  be  sent  to  the  Place  where  the 
Mother*s  Settlement  is,  not  to  her  laft  legal 
Settlement,  but  where  file  is  legally  settled  at 
that  Time ;  and  fo  it  was  adjudged  Mtchael- 
mas  1 7 14,  inter  the  PariChes  of  St.  George  and 
St.  Catherine.  So  was  the  Cafe  of  Paulus 
Perry  and  Wooden  1726.  There  is  the  lame 
Reafon  in  this  Cafe,  for  the  Woman  by  her 
Marriage  gains  a  new  Settlement.  Serjeant 
Baines  contra :  The  Wife  gains  no  Settlement 
by  Marriage  but  in  Right  of  her  Hu(band, 
and  it  is  exprefly  adjudeed  in  Salt.  528,  the 
Cafe  of  Cumner  and  Mtkon^  where  a  Widow 
leaving  Children  under  the  Age  of  feven 
Years,  marries  a  Man  of  another  Parifh,  the 
Children  (hall  go  with  the  Mother  for  Nur- 
ture, but  after  feven  years  of  age  they  (hall 
be  fent  back  to  the  Parifh  where  the  father 
was  fettled  :  For  fhe  cannot  gain  a  Settlement 
for  them  in  this  lafl  Parifh,  becaufe  under 
Coverture ;  and  fo  it  is  held  2  Smlk.  482.  p. 
35.  both  which  are  Cafes  in  point.  The 
Cafes  cited  on  the  other  Side  are  not  com- 
parable to  the  prefent  Cafe.  In  the  Cafe  of 
Paulus  Perry  and  Wooden^  the  Wife  removed 
with  her  Children,  and  gained  a  fubfequent 

Settlement 


476  Cafes  in  B.  R.   6  &  7  Geo.  11. 

Setdement  in  another  Parifh,  but  this  was  in  her 
own  Right,  and  there  is  no  Queftion  but  the 
Children  (hall  have  their  Settlement  in  this 
laft  Parifh,  and  fo  was  the  Cafe  between  the 
Pariihes  of  St.  George  and  St«  Catherine.  The 
Wife  rented  a  Tenement  of  10  L  per  Annum^ 
in  the  laft  Parifh,  and  fo  gained  a  new  Settle- 
ment. 

The  Court  gave  no  Opinion.  But  Lee 
Juftice,  fiud  he  thought  Jacoys  legal  Settle- 
ment was  at  St.  Clements  Dane^  for  there  his 
Mother  had  gained  a  Settlement  in  her  own 
Right:  And  cited  the  Cafe  of  Wangfori^ 
Carth.  449.  which  is  a  Cafe  in  Point,  ^oi 
videj  where  a  Widow  gains  a  fubfequent 
Settlement  in  her  own  Right,  the  Settlement 
of  the  Children  follow  that  of  the  Mother. 


Oates  and  Collins. 

Profnif9iy         ACTION  upon  a  Promiflbrv  Note  pay- 
Notes.  X\     j^bic  ^Q  j|jg  piaintiflF  or  Order  for  the 

Sum  of  20  L  Defendant  pleaded  Nan  Affump^ 
Jit  J  and  gave  the  Statute  of  9th  of  Anne  in 
(970.)  Evidence,  intitled  An  A  A  to  prevent  Gaming ; 
and  at  the  Trial  it  appeared  that  this  was  a 
Note  for  ao/.  won  at  a  Horfe-Race,  and 
whether  this  was  within  the  Statute  was  a 
Point  fiived  to  the  Defendant  by  RaymmtdClk. 
J.  before  whom  this  Adion  was  tried. 

Mr.  Faxakerley  for  the  Defendant :  This 
Cafe  is  within  the  Words  of  the  Ad,  and 
therefore  eood  if  within  the  Meaning.  Gauning 
in  generalis  no  more  than  laying  Wagers  be- 
tween 
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tween  Man  and  Man  upon  any  Chance  or 
Hazard  relating  to  Paftime,  or  Recreation. 
Seeing  a  Horfe-Race,  playing  at  Cards,  arp 
Things  innocent  in  themfelves,  but  lead 
People  into  Inconveniencies  by  laying  greater 
Wagers  than  they  are  able  to  aniwer  without 
injuring  themfelves  and  their  Families.  This 
is  what  was  intended  by  that  Statute  of  Gaming 
to  be  prohibited.  This  therefore  is  to  be 
confidered  as  a  beneficial  Law,  and  to  be  con- 
ftrued  in  an  extenfive  Manner.  This  is  in- 
titled  An  A€t  for  the  better  preventing  ex- 
ceffive  and  deceitful  Gaming,  and  takes  Notice 
that  the  Laws  then  in  being  were  infufficient 
to  prevent  the  Mischiefs  which  happen  by 
Gaming,  and  therefore  will  not  put  a  finder 
conflrudion  upon  this  ASt  of  Parliament, 
than  has  formerly  been  done  upon  other  A£ts 
for  this  Purpofe,  and  though  Horfe-Racing  is 
not  particularly  mentioned  within  this  A&  of 
Parliament,  yet  it  falls  within  the  general 
Words  ;  *  for  after  having  mentioned  fome 
particular  Games,  the  Statute  goes  on  and 
lays,  or  other  Game  or  Games  whatfoever, 
and  by  16  Car.  2.  r.  7.  Horfe-Races  are  par- 
ticularly mentioned  within  that  Statute  to  be 
Gaming,  and  therefore  both  A&s  of  Parlia- 
ment are  to  be  confidered  together,  as  having 
Reference  the  one  to  the  other,  and  therefore 
it  is  clear  that  this  falls  Within  the  general 
Words,  and  Intention  of  the  o  Ann.  c.  12. 

Mr.  Spelman  cmt* :  It  is  admitted  that 
Horfe-Races  are  not  exprefly  mentioned 
within  9  Anne^  but  it  is  faid  to  be  included 
within  the  general'  Words,  Game  or  Games, 

because 
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becaufe  Horfe->Racine  is  taken  Notice  of  as 
Gaming  in  fonner  Ads  of  Parliament,  and 
therefore  muft  have  Relation  to  thofe  Acts : 
But  general  Words  are  not  always  to  be  ex- 
tended in  the  moft  ablblute  Senfe.  3  L€V, 
373*  2  Rep.  46.  The  Stat.  1 3  Eliz.  where 
the  Words  Ecclefiaftical  Persons  do  not  in- 
clude Bifliops,  and  yet  that  was  a  beneficial 
Law.  So  in  2  In^.  408.  Omms  aU^  Aqudt 
does  not  extend  to  the  River  Thames.  2  Lev. 
142.  (But  Note,  this  laft  Cafe  was  denied 
to  be  Law  in  the  Cafe  of  Dalton  and  St^k^ 
lane.)  5  Mod.  449.  SaU.  609.  It  could 
not  be  the  Intent  of  the  ASt  of  Parliament  to 
include  Horfe-Races,  for  there  are  feveral 
A6ts  of  Parliament  made  for  the  Encourage- 
ment of  breeding  Horfes. 

Page  Juftice.     This  is  a  new  Cafe,  and  de- 

fends  upon  the  Conftru£lion  of  two  Ads  of 
arliament.  It  ieemed  to  him  that  this  did 
not  come  within  the  Defeription  of  Gaming ; 
for  every  Thing  that  depends  upon  Hazard 
or  Chance  is  not  Gaming,  for  then  Policies  of 
Aflurance  might  fiill  under  that  Confideradon ; 
(871.)  fuppofing  a  Man  has  a  Brace  of  Greyhounds 
and  lays  a  Wager  that  one  runs  fairer  than 
the  other,  or  that  one  Man  walks  to  fuch  a 
Place  within  fuch  a  Time,  this  cannot  pro- 
perly be  called  Gaming. 

Probyn  Juftice :  This  Ad  is  to  prevent  cx- 
ceffive  Gaming  under  any  Shape  whadbever ; 
there  is  no  Diftinction  between  one  Sort  of 
Gaming  and  another,  but  where  a  Man  ven- 
tures a  large  Sum  of  Money  upon  a  Hazard 
or  Chance,  that  is  Gaming.  This  is  particu- 
larly 
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larlv  mentioned  within  the  Statute  of  Charles^ 
and  is  of  the  bme  Confequence  with  Bowl- 
ing, Cockfighting,  &r.  and  therefore  held  it 
to  fall  within  the  general  Words  Game  or 
Games. 

Lu  Juftice :  The  Statutes  of  Gaming  are 
Remedial  Laws,  and  to  be  conftrued  liberally. 
The  Statute  of  Car.  exprefly  mentions  Horie- 
Racing,  and  it  is  not  to  be  imagined  that  be- 
caufe  fome  particular  Games  are  only  men- 
tioned in  9  jfnnej  that  this  Statute  intended  to 
exclude  all  others,  and  the  rather  becaufe 
having  made  mention  of  fome  particular  Games, 
then  follows  the  Words,  or  any  other  Game  or 
Gamts  whatfoever :  And  therefore  thefe  two 
ASts  of  Parliament  muft  be  taken  to  have 
Reference  the  one  to  the  other. 


The  King  and  Inhabitants  of  Stroud. 

VJ'R.  Tates:  To  quafih  an  Order  of  Set-  o^jgrof 
^^  fions,  a  Servant  Maid  articled  to  fcrvc  SeJSons. 
her  Mafter  a  Quarter  of  a  Year,  and  if  (he 
and  her  Mafter  then  liked  one  another,  then 
for  a  Year  certain.  She  ferved  her  Mafter  a 
whole  Year  without  making  any  new  Con- 
trad  \  and  the  Queftion  was,  whether  this 
was  a  Service  for  a  Year  within  the  Statute, 
to  eive  the  Servant  a  Settlement  at  Stroud. 

The  Court  held  that  fhe  had  gained  a  legal 
Settlement  at  Stroud:  For  havmg  ferved  a 
whole  Year,  the  firft  Agreement  fliall  be  con- 
ftrued a  Living  for  a  Year  fubjed  to  a  con- 
dition:  For  the  AGt  of  Parliament  fays  there 

muft 
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muft  be  a  Living  and  a  Service  for  a  Year, 
and  both  the  Living  and  the  Service  need  not 
be  upon  the  fame  Contrad,  but  where  the 
Living  for  a  Year  is  certain  it  vazj  relate 
back  to  a  preceding  Service  :  As  if  a  Peribn 
is  hired  for  Half  a  Year,  and  after  that  for  a 
whole  Year  upon  a  freih  Contra&,  and  ferves 
Half  of  that  Year,  this  is  a  good  Settlement, 
for  the  hSt  of  Parliament  is  complied  with. 
Here  is  a  Living  for  a  Year  and  a  Service  for 
a  Year,  which  is  all  the  Statute  reauires.  Vid. 
2  Salt,  535.  cmt* :  Two  fevend  Livings  for 
Half  a  Year,  and  Service  for  a  Year  not  fiif- 
ficient  to  eain  a  Settlement :  But  in  Hanman 
and  ElhueUj  Mich.  4  G.  2.  It  was  adjudged, 
that  a  Servant  hired  for  Half  a  Year,  and  after 
for  a  whole  Year,  he  ferved  the  Half  Year, 
and  eight  Months  of  the  whole  Year,  a  good 
Settlement. 


(978.)  The  King  and  Taylor. 

I^ortKMti^m.     nnO  fet  afide  a  Judgment  of  Oufttr  upon  an 

^  Information  in  Nature  of  a  ^w  War^ 
rantOj  for  ufurping  the  Office  of  capital  Rur- 
gefs  from  20th  01  Aupiji^  ^13^'  ^^  ^'^  Time 
of  filine  the  Information.  Defendant  in  his 
Plea  admitted  Ufurpation  from  20th  Augufi 
1732,  to  29th  SepU  following.  He  was 
eleded  and  fwom  in  a  capital  Bur^fs :  And 
upon  this  Confeffion  Judgment  of  Uufter  was 
entred  generally  for  the  whole  Time  laid  in 
the  Information.  The  Queftion  was  whether 
the  Judgment  {hould  stand  as  it  was  entred 

generally, 
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genenllv,  or  fliould  be  entred  fpeciallv  for  fo 
lone  only  as  the  Ufurpation  condnued. 

Derjeant  ChappeU^  Hujfey^  &c.  Argued  no 
other  Judgment  could  be  entred  except  a 
Capiatur  pr6fine^  as  is  ufual  in  all  Cafes ;  and 
as  the  Kine  was  intitled  at  all  Events  to  a 
Judgment,  it  could  be  entered  no  Ways  than 
this  was.  Co.  Ent.  ^uo  JFarranto^  27,  28, 
29.  ^U9  fVarranto  is  a  Profecution  in  the 
^fature  of  a  real  A£lion,  that  is,  to  punifli  the 
Perfon  and  recover  the  Thing,  and  from  thefe 
concludes  that  there  muft  be  two  Judgments, 
fciL  a  Capiatur  pro  fine  and  Judgment  of 
Oufter}  for  here  can  be  no  Judgment  ncipere 
in  Manus  Domini  becaufe  no  Occupation. 
Fleta  Lib.  5.  r.  9.  Co.  Ent.  ^uo  Warranto 
535,  559.  Said  that  the  fubfequent  £le£Uon 
could  not  be  valid  till  Sadsia&on  was  made 
for  the  Ufurpation.  Co.  He  compares  a  ^0 
Warranto  to  a  Writ  of  Right,  and  Judgment 
in  that  is  to  hold  to  him  and  his  Heirs  for 
ever,  and  therefore  Judgment  in  ^uo  War-- 
ranto  ought  to  be  fo  too,  and  then  9  Anm^  c» 
10.  Se^.  7.  Where  Sheriff  ufurps,  there 
shall  be  a  Judgment  of  Oufter  and  Puniih- 
ment  likewife.  Vide  Rqftats  Entries  ^uo 
Warranto^  where  Lord  of  a  Manor  prefcribed 
to  hold  a  Court  Leet,  the  AttomeyGeneral 
replied,  that  he  had  no  Pillory  or  Tumbrel, 
and  the  Judgment  in  that  Cafe  was,  that  the 
Leet  fhould  be  feifed  into  the  King's  Hands, 
and  the  Lord  fined,  but  the  Lord  prays  to 
fubmit  to  a  Fine,  and  fo  had  the  Leet  reflored, 
and  from  thence  argued,  that  Judgment  of 
Oufter  as  it  was  entred  generally  fhould  fland, 
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and  upon   the  Defendant'^   fubmitting  to  a 
Fine  he  (hould  be  reftored. 

Mr.  Kettkby  on  the  &me  Side,  cited 
the  Cafe  of  the  King  and  Pindar  [2  Ld. 
Raym.  1447],  10  G.  i.  B.  R,  and  after 
carried  into  the  Houfe  of  Lords.  The  Cafe 
was  this,  Pindar  was  elected'  Mayor  of 
Bodmin  in  ComwaUj  but  was  never  fwoni 
in,  notwithftanding  which  he  z&ed  a$  com- 
pleat  Mayor;  and  this  was  held  Ufurpation 
for  the  whole  Time,  and  Judgment  of  Ouftn 
was  entred  generally ;  and  the  Queftion  in 
the  Houfe  of  Liords  had  no  Relation  in  this 
Cafe  to  the  Judgment,  but  whether  Error 
might  be  brought  upon  the  Refufal  of  a  Man-^ 
(378.)  damuSy  which  Point  was  carried  in  the  Negar 
tive.  In  the  Cafe  of  the  King  and  Hicks^ 
Judgment  was  never  given,  but  concluded 
by  Compromifd  There  is  not  one  Inftance 
of  a  Judgment  in  ^uo  WarranU  being  entred 
fpecially;  in  a  ^w  Warranto^  Judgment 
a»inft  the  Party  is  final,  but  not  against  the 
Kins.  He  obferved  upon  the  9th  Anne^  that 
it  did  not  extend  to  Offices  determinable 
upon  Years ;  where  any  Part  is  found  for  the 
Crown,  the  Crown  muft  have  Judgment. 
That  the  Word  fliall,  in  this  Ad  of  Parliar 
ment  is  compulfory.  In  the  Cafe  of  the  King 
and  HickSy  there  appeared  no  Continuance  of 
an  Ufurpation :  It  was  only  (aid  Ufurpavit 
and  non  adhuc  Ufurpaty  where  an  Office  is  re^ 
granted,  it  enures  by  Way  of  Pardon  and 
purges  the  Offence.  But  where  there  is  a 
Continuance  charged  in  the  Ufurpation,  Oufter 
is  an  efTential  Part  of  the  Judgment.     Salk. 

511. 
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511.    Show.  Par.  Ca/es^  Halfy's  Cafe.^    Com" 
herb.  277. 

Cur.  The  Judgment  ought  not  to  be  cntred 
generally,  for  the  ConfeiBon  is  only  to  a  Time 
paft,  and  does  not  extend  to  the  prefent  Exe- 
cution of  the  Office.  In  all  Cafes  where 
Judgment  is  enter'd  generally,  it  muft  be 
Secundum  fubjeSf am  materiam. 

Keble  and  Hickeringell,  determined 
in  B.  R.  Mich.  6  Ann. 

npHE  Plaintiff  declares  that  fuch  a  Day  he  Decoys, 
'^  was  lawfully  pofleiTed  of  a  Clofe,  //  de 
fuodam  Vivario  voca?  a  Decoy-Pond,  and  that 
the  Plaintiff  at  his  own  Cofts  and  Charges 
had  procure^  and  maintained  divers  Nets  and 
Decoy  Ducks  there,  and  made  Profit  thereof, 
and  that  there  was  a  great  Refort  of  Fowl 
thither,  that  the  Defendant  having  and  ma- 
liciouflv  intending  to  damnify  the  PlaintifFand 
to  frignten  and  drive  away  the  Wild  Ducks, 
and  to  deprive  him  of  the  Profit  of  his  Decoy 
Pond,  did  fuch  a  Day,  &fr.  come  to  the  Pond 
Head,  and  flioot  fo  many  Times  in  Guns  ad 
et  erga  the  Pond,  and  thereby  frightened  away 
the  Wild  Ducks  and  Wild  Fowl,  whereby 
the  Plaintiff  lofl  great  Benefit  which  other- 
wife  he  might  have  made  of  the  Decoy  Ponds, 
to  his  Damage  ^oL  Upon  Not  guiltir 
pleaded,  there  was  a  Verdi^  for  the  Plaintiff 
and  20  /.  Damages  found.  Upon  Motion  in  Ar- 
reft  of  Judgment,  it  was  much  debated  whether 

*  Thb  case  cannot  be  found,  but  fee  King  v.  Corp. 
of  LondoHy  I  Show.  K.  B.  263  and  274. 
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an  AAion  on  the  Cafe  would  lye  againft  a 
Man  for  coming  upon  his  own  or  another 
Man's  Ground,  and  frightenine  the  Wild 
Fowl  in  the  Manner  as  laid  in  ttie  Declara- 
tion. For  it  was  agreed,  that  if  it  had  been 
upon  the  PlaintifPs  own  Ground  Trefpafi 
would  lie.  After  feveral  Arguments  at  the 
Bar, 

Hob  Ch.  J.  delivered  the  Opinion  of  the 
Court,  that  Judgment  out  to  be  given  for  the 
Plaintiff.  He  &d  this  Adion  is  altogether 
new,  but  yet  they  think  it  fupported  by  the 
(874.)  antient  Reafon  and  Principles  of  Law :  For 
the  PlaintiflF  beine  pofleiied  of  the  Decoy 
Pond,  and  having  Ducks  and  Engines  there, 
it  is  not  only  lawml  for  the  PlaintiiTbut  advan- 
tageous to  him  to  make  Ufe  of  them,  and  it 
is  a  Trade  and  Employment  ufod  by  him  in 
his  own  Freehold,  and  it  is  lawful  for  every 
Man  to  make  the  j>eft  Advantage  of  his  own 
Land  :  There  is  the  lame  R^dbn  for  this 
Adion,  as  for  any  Tradefman  whatfoever  to 
have  an  Adion  againft  another  that  damnifies 
him  in  his  Trade :  What  is  the  Reafon  that 
Adion  lies  for  Words  whereby  a  Man  may 
be  damnified  in  his  Trade  (and  not  only  for 
Words  that  accufe  him  of  a  Crime) ;  as  to 
lay  of  a  Merchant  he  is  likely  to  breitk,  (ic. 
This  is  a  malicious  A&,  purely  to  do  the 
Plaintiff  a  Mifchief  without  any  Motive  of 
Profit  or  Pleafure  to  himfelf.  A  Man  indeed 
may  have  Damage  done  him  for  which  no 
Adion  win  lie  i  as  in  1 1  /f.  4. 47.  A'  Gram- 
mar School-Mafter  brought  an  ASion  againft 
another  for  fetting  up  a  School  near  him ; 

and 
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and  it  was  held  an  A6lion  would  not  lie,  for 
it  was  damnum  fine  injurid :  But  fuppofing 
one  ihoots  to  frighten  away  Children  coming 
to  School,  I  make  no  Queftion  but  in  that 
Cafe  an  Aftion  would  lie.  There  is  a  Cafe 
very  like  this  in  20  Ed.  3.  18.  Where  the 
Owner  of  a  Fair  brings  an  A<3ion  for  hinder- 
in?  People  coming^  to  the  Fair,  wherebv  he' 
loft  his  Toll  and  Profit  of  the  Faur,  ana  yet 
perhaps  the  Goods  they  would  have  brought 
might  not  have  been  fold  there:  An  Adion 
on  the  Cafe  lies  againft  one  that  bv  Threats 
frightens  away  his  Tenants  at  WiU ;  and  fo 
in  21  /f.  6.  31.  It  has  been  objefted  the 
Declaration  does  not  fet  forth  the  Number  of 
the  Wild  Fowl  or  the  Nature  of  them :  But  it 
is  impoffible  to  (hew  that ;  and  this  is  not  like 
PAary/^r's Cafe  (^5  Rep.  34*.] ;  befidesthe  Plain- 
tiiF  does  not  bnne  his  A£lion  for  the  Property 
he  had  in  the  Wild  Fowl  (for  he  had  no  Pro- 
perty) but  for  frighpiing  and  hindring  great 
Numbers  from  comine  to  his  Decov  Pond.  2 
Cro,  123.  The  Cafe  of  Dent  and  O/w^,  which 
was  an  A^on  for  aflaulting  the  Plaintiffs 
Servant,  and  difturbing  him  from  gathering 
the  PlaintifPs  Toll.  K  was  moved  in  arreft 
of  Judgment,  that  the  Declaration  did  not  fay 
Per  ^uod  fervitium  amifit^  but  overruled  bcs 
caufe  the  Adion  was  not  brought  merely  for 
the  AfTault,  but  for  hindring  the  coUeAing  of 
the  Toll :  And  this  Cafe,  without  fetting  out 
the  Number  and  Nature  of  the  Wild  Fowl, 
is  as  certain  as  that.  Owen  109.  A&ion  for 
hindring  him  to  take  Toll  of  divers  Pieces  of 
Wool :  Exception  was  taken  that  it  was  not 
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(hewn  what  the  Toll  was,  nor  how  manv 
Pieces  of  Wool,  and  yet  held  good,  becaute 
the  Foundation  of  the  A6lion  is  the  Difturb- 
ance.  Fid,  2  Cro.  605.  Downey  and  De€*% 
Cafe,  and  9  Rep.  50.  Lord  Salop*%  Cafe.  It 
is  obJe£led  that  the  Word  Wild  Fowl  is  un- 
certain, for  all  Birds  whatfoever  are  fo :  But 
it  is  certain  what  Wild  Fowl  are,  and  is  ihewn 
by  25  i/.  8.  II.  And  the  Latin  Word  in 
this  Declaration  is  a  very  proper  Word,  Ftu" 
(276.)  minia  Volucres^  and  is  made  Ufe  of  in  Little- 
tons Di£lionary.  It  is  likewife  objeded  that 
Fivarium  is  too  general  a  Word  to  figntfy  a 
Decoy  Pond  :  But  it  is  a  very  proper  Word 
by  Reafon  of  the  Wild  Fowl  that  refort  there. 
Powel  J.  faid,  He  thought  Decoy  Ponds 
were  new  Things,  but  fincc  they  are  be- 
come (b  valuable  a  Property  they  ought  to  be 
preferved.  Hoh  Ch.  J.  faid,  that  if  a  Man 
accept  the  Grant  of  a  Market,  Fair,  (sTf. 
And  another  Man  the  next  Day  gets  another 
Grant  of  the  like  to  the  Prejudice  of  the  firft 
Grantee,  the  Adion  on  the  Cafe  will  lie  for 
the  Damage,  and  the  Reafon-  is,  becaufe  the 
Publick  have  a  Property  in  it,  and  the  Man 
that  accepts  the  Grant  is  indidable  if  he  does 
not  keep  it  up. 

The  King  and  the  Biihop  of  Landaff, 
&c.  Hil.  7  G.  2. 

Error  in  fpRROR  upon  a  Judgment  in  ^uare  hnpe* 

Quare  Im-       -*-'     dit  at   the   Grand    Seffions    in   Wales. 

pcdit.  ^are  Impedit  recites  the  25  H.%.  c.%i.  and 

particularly  what  was  enadied  in  the  3d  and 

fo 


Cafes  m  B.R.  7  Geo.  II.     487 

fo  on  to  the  8th  Sedion,  and  refers  generally 
to  the  Statute.  The  Writ  then  fets  out  that 
Queen  Anne  was  feifed  of  the  Advowfon  of 
Saint  Andrew* s  in  Grots  per  fe  de  Feodoy  and 
being  fo  feifed  John  Tyler,  Doctor  of  Divinity, 
was  ele&ed  Bifhop  of  Laniaffy  and  afterwards 
24th  of  June  1706  {EccUJia  ilia  vacante)  the 
Archbiihop  granted  Letters  of  Difpenfation 
Secundum  formam  Stat.  iic.  and  reciting  the 
Bifhop  ot  Landaff*^  Petition,  and  that  the 
Queen  alfo  gave  him  the  Deanery  of  Hertford 
retinere,  gaudere  et  habere,  et  in  Cemmendam 
tenere  prout  per  Uteras  Dijpenfatimf  plemius 
liquet  et  apparet.  25th  of  June  the  Letters  of 
Difpenfation  were  confirmed  under  the  Great 
Seal,  by  Virtue  whereof  Dr.  Tyler  becomes 
intitled,  tfr.  et  fuit  Capax  retinere  pradi£i* 
ReSioriam  Ecclefia  fcV  Andrea  pradi^  in  Com^ 
mendam  cum  EpUeopatu  Landaven\  25th  of 
^uly,  5  Anna,  Dr.  Tyler  beine  then  Parfon  of 
t.  Andrew's  was  created  Bimop  of  Landaff, 
and  by  Virtue  of  faid  Letters  of  Commendam 
retained  faid  Church  for  his  Life,  ift  Auguft 
1 7 14  Queen  Anne  died  feifed  of  the  faid  Ad- 
vowfon, bfc.  and  George  the  Firfl  became 
thereof  feifed  ut  de  uno  Grojfo  in  Jure  Corona, 
and  the  Church  becoming  void  by  the  Death 
of  the  faid  Bifhop,  it*  belonged  to  the  late 
Kine  to  prefent,  who  itth  june  1727  died 
feifed,  bfc.  and  it  belongs  to  tne  now  King  to 
prefent,  but  he  is  hindred  by  Defendants. 
The  Bifhop  pleads  that  he  claims  nothing  but 
as  Ordinary.  Lord  Brooke  one  of  the  other 
Defendants  pleads  in  Bar,  that  his  Father  was 
feifed  of  the  Manor  of  Z).  P.  whereunto  a 
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Moiety  of  the  fiud  Advowfon,  t.e.  every  other 
Turn  belonged  to  him,  and  being  fo  feifed, 
and  the  Church  becoming  vacant  by  the 
(276.)  Death  of  the  Incumbent,  it  belonged  to  his  (aid 
Father  to  prefent,  and  he  prefented  the  Defen- 
dant Humphreys  who  was  admitted,  inftituted, 
and  induced,  and  traverfes  Seifin  in  the 
Queen  to  the  Advowfon,  (ic.  The  other 
Defendant  Humphreys  pleads  to  the  £une 
£iFe<^ ;  and  to  this  PlauitifF  replies  that  the 
Queen,  i^c.  was  feifed  of  the  Advowfon,  &r. 
in  Grofs  per  fe  ut  de  Feodoprout  Nat'  fupp^ 
niturj  and  concludes  to  the  Country.  IfTue  is 
joined  upon  this,  and  Verdift  for  Plaintiff. 

Mr.  Strange^  for  the  Plaintiff  in  Error  in- 
fifted  upon  four  Points.  Firft,  That  in  ^uare 
ImpeeUtSy  it  is  not  fufficient  to  alledge  Seifin 
only,  but  Plaintiff  muft  likewifo  aver  a  Pre- 
fentation  in  himfelf,  or  in  thole  under  whom 
he  claims;  and  this  Rule  extends  to  all  Cafes, 
as  well  when  the  Crown  is  c<Micemed,  as  in 
the  Cafe  of  a  Subjed,  and  though  there  may 
be  ihewn  Cafes  to  the  contrary,  yet  thofe 
Cafes  are  particular,  and  the  Reafon  for  not 
alledging  Prefentation  fpecially  fhewn.  2dly, 
This  is  not  a  Commendam  acapere^  but  a  Gmi- 
mendam  retinere,  3rdly,  Though  a  CammiH" 
dam  accipere  does  amount  to  a  Prefentation, 
yet  a  Commendam  retinere  does  not.  4thly,  If 
the  Court  fhould  be  of  Opinion,  that  this  is  a 
Commendam  capere^  yet  it  will  not  aid  the 
Defed  in  ^uare  Impedit^  becaufe  as  it  is  here 
pleaded,  it  is  a  void  Commendam^  and  not 
within  the*  25th  of  Henry  the  8th.  As  to  the 
firft  Point  he  argued,  the  alledging  Seifin  only 

without 
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without  Ihewinff  a  Prefentation  is  not  Aiffi- 
cient  except  in  Q>ecial  Cafes,  as  in  Fitz.  N.  B. 
33.  and  under  the  fubfequent  Letters  J.  and 
A.  A  Man  by  the  King's  Licence  makes  a 
parochial  Churchy  which  (hall  be  prefenuble  ; 
he  may  have  a  ^are  Impedit  without  alledg- 
ing  any  Prefentation,  and  ihall  count  upon 
the  fpecial  Matter.  So  in  the  Cafe  of  a  Lapfe 
or  Donative,  Patron  may  have  a  ^uare  lift' 
pedit  without  fhewine  a  Prefentation :    But 

Generally  (peaking,  a  Prefentation  is  neceflary, 
»r  that  is  a  pofTelrory  Adion,  and  the  Prefen- 
tation is  the  Pofleffion.  Cro.  £.518.  5  Rep. 
97.  Vau^.  57.  And  the  Law  in  this  is  the 
fame  in  Cafe  of  the  King,  with  a  Common 
Perfon.  2  Roll.  Abr.  378.  Faugh.  53,  56, 
57.  And  fo  are  all  the  Books  and  Precedents 
in  the  Books  of  Entries.  2  Roll.  Abr.  378. 
p.  6.  Skinner  651.  Co.  Ent.  403.  a.  404.  a. 
509.  a.  514.  515,  520.  Rajl.  Ent.  505.  a. 
529.  a.  b.  530.  Lutw.  1078,  1083,  1086, 
1090.  Zcv.  Ent.  184.  14  H.  4.  36.  b. 
That  this  is  a  Com^^iendam  retinere  is  clear 
upon  the  Face  of  the  Pleading,  and  from  the 
exprefs  Words,  for  the  Words  are,  retinere^ 
gaudere  et  habere^  and  a  Man  cannot  retain 
what  was  not  in  his  Pofleffion  before,  and 
therefore  my  Lord  Hob.  iays,  that  what  is 
generally  called  a  Commendam  retinere^  is  in- 
deed no  Commendam^  but  is  only  a  Faculty  of 
Retention,  and  Continuation  of  the  Benent  in 
the  fame  Perfon  and  Eftate  wherein  it  was: 
So  a  Gommondam  it  is  not,  for  my  own  Bene- 
fice cannot  be  commended  unto  me.     Hob. 

J43>  ^56.     4  R^'  79.  *•  in   Digb/s  Cafe, 

this 
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(877.)  this  Dtftin6lion  taken  and  held  good  in  Law. 
And  this  is  the  Reafon  that  a  dmmindam 
ntinen  cannot  amount  to  a  Prefentadon,  for 
the  Church  being  then  full,  there  can  be  no 
Prefentation :  But  in  Cafe  of  a  Commmdam 
Caperi  it  is  otherwife,  for  there  is  no  Differ* 
ence  between  fuch  a  C^mmendam  and  a  Prefen- 
Ution^  but  that  the  one  prefents  the  Parfon 
to  the  Churchy  and  the  other  commits  the 
Church  to  the  Parfon.  H^h.  150.  The 
fourth  and  Principal  Point  was,  that  neither 
the  Ctmnundam  nor  finding  of  the  Jury,  that 
the  Queen  was  feifed  in  Tee  Jurg  Corgnmj 
can  cure  the  Defe£l  in  ^mare  Impediu  As  to 
the  Ommendam^  though  there  is  a  Latitude  of 
Difcretion  left  in  the  Archbifhop,  yet  he  has 
not  an  abfolate,  indefoiitive  Difcretion,  but  is 
circumfcribed  bj  certain  Rules.  For  the 
StaU  i.  3.  gives  the  Archbifliop  the  Exami- 
nation of  the  Caufes  and  Qualities  of  the 
Perfons,  and  therefore  if  he  affirms  the  Caufe 
juft,  or  the  Quality  of  the  Peribn  worthy^ 
there  can  be  no  Obje£^ion  to  the  Difpen- 
fiitton:  But  this  Point  is  veiy  imperfed  in 
the  Dean,  for  here  is  no  Averment  that  the 
Bifhoprick  was  infufficient,  but  that  the 
Biihop*s  Petition  did  fo  inform.  Hob^  158. 
As  to  the  other  Matter,  that  the  ^uan  Impt- 
Jit  was  not  cured  by  Verdid,  he  iaid  it  was 
not  neceflaxy  for  Plaintiff  to  prove  more  than 
his  Declaration,  and  that  he  might  do,  without 
giving  Prefentation  in  Evidence;  for  if  he 
proves  Seiiin,  that  is  fufficient  to  fiipport  what 
is  alledged  in  Declaration,  and  the  Court  can- 
not intend  that  more  was  proved  at  the  Trial. 

2  Salt. 
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2  Salk.  662.  Buxindin  v.  Shatf.  PlaintiiF 
declared,  that  Defendant  kept  a  Bull  that  ufed 
to  run  at  Men,  but  did  not  by  Sciens  or 
Scienter^  Csfr.  This  was  held  nought  after 
Verdi6l:  for  the  Adion  lies  not  unlefs  the 
Mafter  knows  of  this  Quality,  and  we  cannot 
intend  it  was  proved  at  the  Trial,  for  Plaintiff 
need  prove  no  more  than  is  laid  in  his  Decla- 
ration, and  fo  it  was  held  Hil.  12  fT.  3.  The 
Court  goes  in  Prefnmption  of  Evidence  ne» 
ceflary  to  fupport  the  Court  only.  Cro,  'Jac. 
46*  Burfer  and  Martin.  Trefpafs  ^are 
Equum  cepit  a  perfonay  and  it  was  objeded  in 
Arreft  or  Judgment  that  Declaration  was  ill, 
becaufe  not  suledged  to  be  Equum  fuunij  or 
that  he  was  taken  from  th^  PlaintiflF's  Poflef* 
fion,  and  the  Declaration  cannot  be  aided  by 
Intendment,  but  ought  to  be  certain,  and  fo  it 
is  in  I  Sid.  184.  Trefpals  for  taking  Goods, 
the  Declaration  is  not  good  without  faying 
they  were  in  PofTeffion  of  Plaintiff.  So  was 
the  Cafe  of  DellfXiA.  Newtm.  HiL  10  Ann. 
Trefpafs  quare  duo  plauftra  cepit^  and  held  bady 
becaufe  no  Poffeffion  adledged. 

Draper  conf :  ^uare  Impedit  is  not  a  mere 
Poffeflory  A£lion  only,  but  in  fome  Cafes 
differs  and  fidk  under  the  fame  Confideration 
with  a  Writ  of  Right,  and  fo  it  is  faid  in  the 
Cafe  of  Digby  and  FitzhirberU  ^uan  Im^ 
pidit  alledees  Seifin  in  the  Queen,  that  (he 
was  feifed  jun  Ctren^y  and  upon  that  Iffue  is 
joined,  andf  the  Jury  have  found  that  fhe  was 
fb  feifed.  In  Anions  poffeflory  Seifin  mufl  (878.) 
be  alledged,  but  not  neceflary  to  fhew  how 
As  in  Trefpafs,  ^uan  Chufum  fuum 
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frigitj  Plaintiff  never  (hews  in  what  Manner 
he  was  (eifed,  though  Prefentment  is  neceflary 
to  be  fliewn  in  the  Cafe  of  a  Common  Peribn, 
it  is  not  fo  in  the  Cafe  of  the  King,  and  there- 
fore in  a  Writ  of  Right  of  Advowibn  brought 
by  the  King,  the  Tenant  (hall  not  tender  the 
Half  Mark,  becaufe  Nullum  Ten^us  occurrit 
Regij  and  therefore  the  King  (hall  alledge 
that  he  or  his  Progenitors  were  feifed  without 
(hewing  any  Time,  i  In^.  294.  b.  But  a 
Prefentment  before  Time  of  Memory -is  not 
fufficien£|  for  it  is  not  triable.  2  RolL  Abr. 
379.  CL  Law  446.  Here  is  Seifin  pofitively 
alledged,  and  Seifin  and  Pofleffion  is  the  fame 
Thing.  I  Inft.  153.  6  Rep.  57.  This  is  a 
Cffmffundam  capere^  and  not  a  Cmmendam  reti" 
nerij  for  it  is  exprefly  averred  that  the  Church 
was  then  void,  {Ecclesia  ilia  tunc  Vacanu)  the 
Words  of  the  Qmmundam  are,  didit  et  conceffk 
tenerty  which  are  Words  of  Grant,  and  then 
follows,  pro  it  durante  vita  ipfius  yohannisj  &r. 
et  quamdiu  he  (hall  remain  Buhop,  fo  that  this 
Condition  has  all  the  Properties  of  a  Commen-- 
dam  capere ;  for  Grant  to  a  Man  fe  long;  as  he 
continues  Bi(hop,  t^c.  is  a  Grant  for  Life,  as 
in  I  Iff/l.  Grant  tC>  a  Woman  durante  Fidui-- 
tate  or  dum  Sola  is  a  Grant  for  Life.  Gib.  Co. 
956.  As  to  the  laft  Point,  he  faid  this  Defed 
was  now  cured  by  Verdift ;  for  Jury  have 
found  that  the  Queen  was  feifed  yure  Corona j 
and  if  Prefentment  be  neceflary  to  fupport  this 
Adion,  the  Court  will  intend  it  to  have  been 
given  in  Evidence,  or  otherwife  the  Plaintiff 
could  not  have  a  VerdiA.  Mich.  4  G.  I. 
NutteriH  Cafe,  Trefpafs  for  difturbing  Plaintiff 
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in  his  Rieht  of  Burial,  and  declares  that  he 
was  feifed  of  an  antient  MeflTuage,  and  hv 
Virtue  thereof  prefcribes  to  a  Right  of  Burial. 
Defendant  pleads  he  was  Vicai,  and  obliged 
to  repair  the  Chancel,  and  traveries  the  rre- 
fcription;  and  after  Verdi^  it  was  obie£bed 
in  Arreft  of  Judgment,  that  it  was  not  alledged 
to  be  in  Confequence  of  Repairs,  &r«  But  it 
was  anfwered  diat  this  was  aided  by  the  Ver- 
did,  for  the  Court  would  intend  it  neceflary 
to  be  given  in  Evidence. 

Strange  hj  Way  of  Reply.  It  is  infifted 
upon  that  this  is  a  Commendam  capen^  becaufe 
at  Time  of  granting  the  Prefentation  the 
Church  is  (aid  to  be  void :  It  is  indeed  iaid  fo, 
but  it  appears  clearly  through  the  whole 
Record  that  the  Cafe  was  otherwife,  and  thefe 
Words  thrown  in  (b  loofely  is  no  fufficient 
Averment  to  the  contrary.  The  Word  Rt^ 
tineri  implies  a  Faculty  of  Retention  and 
Continuation  in  the  fame  Peribn,  and  the 
Word  tmeri  following,  does  not  alter  the 
Cafe.  It  is  no  more  than  if  it  had  been 
exprefly  (aid,  you  fliall  retain  and  hold  for  fo 
long  Time.  Lord  Hoh.  (ays,  that  a  Cbmm/ii- 
dam  cttpiTi  muft  be  for  Life;  this  is  not  fo, 
but  only  fo  long  as  he  continues  Bifhop.  It  is 
certain  that  the  Statute  of  Limitations  does 
not  extend  to  the  Crown  \  but  that  is  not  the 
Queftion,  but  whether  the  Crown  muft  (870.) 
not  conform  to  Rules  of  Pleading.  Where 
Seifin  and  Po(reffion  expre(s  the  (ame  Thing, 
as  in  I  Inji.  153,  Pleading  is  good,  whether 
alledged  by  the  one  or  the  other;  but  that 
^  does  not  prove  where  the  Difference  is  fo 

material. 


494    ^^fi^  m  B.R.  y  Geo.  II. 

material,  that  pleadii^  the  one  will  fadsfy  the 
other.  Though  Prefentment  might  be  given 
in  Evidence  in  this  Cafe,  yet  not  neceflaiy  to 
fupport  the  Fa£is  laid  in  the  Declaration : 
And  in  all  Cafes  where  the  Declaration  is 
cured  by  Verdid,  it  is  where  the  implied 
Evidence  was  neceflanr  to  fupport  the  Decla- 
ration: But  in  this  Cafe,  Seifin  might  have 
been  proved,  which  proves  the  Declaration 
without  giving  a  Prefentation  in  Evidence. 

/*.  C.  J.  This  is  a  PoiTefibry  Adion,  and 
therefore  the  PlaindiF  muft  (hew  a  Pofleffion : 
But  in  J^fr^rr  ImpeMty  there  is  no  Way  of 
doine  this  except  by  alledging  Prefentsrtion  in 
the  Plaintiff.  There  are  two  Questions  to  be 
made  upon  this  Point,  ift.  Whether  there  is 
any  Thing  appearing  upon  the  Face  of  the 
Record  to  ihew  a  Prefentation  in  the  Crown, 
adly.  If  any  Thing  is  alledged  in  excufe  of 
this  Defed.  As  to  the  firft  it  has  been  in- 
filled upon,  that  this  amounts  to  a  Cmmundam 
tafere:  But  I  do  not  find  there  has  been 
anv  Thing  faid  to  prove  this  Affertion.  The 
Words  in  the  Commendam  retinerty  habere^  ifc. 
which  proves  the  Church  to  be  full  at  that 
Time ;  for  otherwife  a  Man  cannot  be  faid  to 
retain  what  was  not  before  in  his  Pofleffion. 
It  has  been  faid,  that  this  is  a  Cgmmendam 
caperiy  or  elfe  the  Commendam  is  void ;  if  fo, 
it  then  fhmds  upon  the  fame  Foundation  with 
^uare  Impedity  where  there  is  no  Recital  of 
any  Comntindam^  and  in  that  Cafe  a  Prefenta- 
tion is  necefTary.  But  the  chief  and  principal 
Point  is,  whether  this  DefeA  is  cured  by  Ver- 
dict, and  as  to  this  Point,  there  are  two  Ways 
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of  curini  DehStt  in  Pleading  by  the  Ver- 
did  :  The  one  Artificial,  the  other  Natural } 
the  firft  18  where  Defeds  in  Pleading  are 
cured  by  AA  of  Parliament,  as  the  Statute  of 
yit/aibi  and  this  I  call  Artificial,  becaufe 
neither  the  Finding  in  itfelf,  nor  any  Thing 
thereupon  implied  in  Law  could  have  aided 
in  thefe  Cafes,  without  having  Recourfe  to 
the  Ad  of  Parliament  The  other,  which  is 
the  natural  Way,  is  fomething  implied  in  Law 
neceflary  to  have  been  given  in  Evidence,  to 
induce  the  Jury  to  bring  in  their  Verdid : 
And  this  is  in  Cafes,  where  without  fuch  an 
Implication  the  Fa£b  laid  in  the  Declaration 
could  not  be  fufficiently  proved.  But  how 
does  this  appear  to  be  the  prefent  Cafe  ?  If 
Seifin  could  not  be  found  without  giving  in 
Evidence  a  Prefentation,  there  is  no  Queftion 
but  this  Declaration  is  cured.  But  Seifin 
may  be  proved  without  proving  a  Prefenta- 
tion, and  that  is  proved  by  the  Cafes  cited,  or 
otherwife  it  could  not  be  neceflary  to  be  al- 
ledged  in  pleading.  And  it  is  very  true  what 
has  been  (aid  by  Mr.  Strangiy  that  if  Seifin 
can  be  proved  any  other  Way  than  by  proving 
a  Prefentation,  the  Court  will  not  intend  any 
particular  Way.  N.B,  This  Cafe  was  again 
argued,  and  Judgment  for  the  King^ 


Rekhead  v.  Catchcart.  (280.) 

ID  EKHEAD    brought    Covenant    upon  Covenant. 
-^^       Charter-Parties,    againft     Defendant 
Catchcarty  who  pleaded  that  it  was  not  the 
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Deed  of  Catchcart  uid  Blachtmdy  but  of  Catch- 
cart  only,  and  that  the  Covenants  in  the 
Charter-Parties  were  not  feparate  but  joint 
between  Blackwood  and  Catchtart, 

Mr.  Filmer  moved  to  fet  this  afide  for  a 
Sham  Plea  with  Cofts,  for  Plaintiff  cannot  go  to 
Iflue  upon  it,  becaufe  the  Deed  is  only  exe- 
cuted by  Catchcart^  and  therefore  if  we  (hould 
join  Iffue  upon  this  Plea  there  muft  be  a  Ver- 
did  againft  us. 

Mr.  Draper  conf :  The  Covenants  in  the 
Charter-Parties  are  Joint  between  B.  and  C 
but  the  Execution  of  the  Deed  is  by  C  only, 
and  cited  a  Cafe  in  2  Lev.  [118]. 

Cur^ :  If  the  Deed  is  executed  by  C.  only, 
it  is  his  Deed  only,  and  the  A£Uon  lies 
againft  him  only,  and  therefore  fet  afide  the 
Plea  with  Cofts. 


The  King  and  Company  of  Gun- 
makers. 

MoMdaamt,  JUT  ANDAMVS  to  admit  J.  S.  to  his 
•^  '^  Freedom  of  the  Gunmakers  Company, 
having  been  educated  in  the  Art  and  Myftery 
of  a  Gunfmith,  and  ferved  (even  Years  Ap- 
prenticefliip.  The  Company  returned  they 
were  incorporated  by  Charter,  by  Char.  i. 
and  fet  out  the  Charter  that  no  Perfon  was 
indtled  to  his  Freedom  but  thofe  of  the  Trade 
refiding  in  London^  or  within  ten  Miles  thereof 
at  Time  of  the  Incorporation,  and  fuch  of 
their  Children  as  fliould  ferve  fen  Years  Ap- 
prenticefhip  to  that  Art  and  Myftery;  and  as 
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to  other  Peiibns  it  left  the  Company  at  large 
to  admit  or  reje6l  as  they  thought  proper  and 
convenient,  and  they  returned  that  they  did 
not  think  proper  to  admit  him.  Objedion 
was  taken  to  the  Return,  that  it  did  not 
anfwer  the  Suggeftion,  as  to  his  being  edu- 
cated in  the  Art,  (^c.  and  ferving  feven  Years 
Apprenticefliip. 

Cur^ :  Not  necefiary;  they  have  returned 
the  Charter,  and  Ihew  that  he  is  not  intitled, 
which  is  fufficient. 


The  King  v.  Grofvenor  ct  al*. 

INFORMATION    in   Nature  of  a  ^  h^^rmation. 
^     fFiarranto  to  (hew  by  what  Authority  Sir 
Robert  Grofijen^r  and  Mr.  fF.  JV.  JVynne^  and 
feveral  other  aded  as  Aldermen  of  the  Cor- 

S oration  of  Chefter.  Upon  (hewing  Caufe  (281.) 
efendants  produced  a  Charter,  under  the 
Great  Seal,  tefted  37  Car.  2.  which  ve(b  the 
Eledion,  (sfc.  in  the  Mayor,  Aldermen,  and 
Common  Council.  The  Profecutors  in  an- 
fwer  produced  another  Charter  granted  4  Jac. 
2.  Reciting  the  Petition  of  the  faid  Corpora- 
tion to  be  reftored,  and  a  Regrant  of  their 
Liberties  and  Franchifes  eranted  by  16  Car. 
2.  but  took  no  Notice  of  that  of  the  37th, 
and  denied  Acceptance  of  this  laft  Charter. 
As  Evidence  of  Acceptance,  it  was  infifted 
upon,  that  the  37th  of  Car.  2.  appointed  cer- 
tain Officers  called  Leave  Lookers,  not  men- 
tioned in  aiw  previous  Charter,  and  that  in 
Purfuance  of  this  Charter  fuch  Officers  had 
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been  deded.  That  by  the  Charter  certain 
Hofpital  Lands  were  granted  to  the  Corpora* 
tkui,  and  that  the  Corporation  was  now  in 
Enjoyment  thereof:  That  this  Method  of 
EleOuHi  had  been  eftabliibed  by  conftant 
Ufage  for  fixty  Years  and  upwards,  before 
the  Charter,  and  that  the  Body  in  general  had 
from  Time  to  Time  acquielced  under  fuch 
Elections :  There  was  likewife  a  By*Law 
produced  in  Confirmation  of  this,  but  not  in- 
fifted  upon  as  conclufive  Evidence.  There 
was  an  Objection  taken  by  the  Profecutors  to 
the  Qualification  of  Sir  X.  G.  and  Mr.  tV. 
JV.  T^ynnfy  that  they  were  not  Inhabitants, 

Toriiy  Ch.  J,  The  Charter  does  not  make 
k  a  necefTary  Qualification  that  the  defied 
ihould  be  Inhabitants,  but  leaves  the  Elefiion 
at  large.  The  Word  which  is  made  Ufe  of 
in  the  Charter  is  dniivesy  which  imports  no 
more  than  Fellow  Citizens.  The  fingle 
Queftion  is,  whether  the  Defendants  have 
produced  fufficient  Evidence  of  Accq;»tance 
to  induce  the  Court  to  refiife  matii^  an  In- 
formation, Informations  in  rfature  oS  ^u§ 
Warranto^  is  a  Remedy  given  by  Law  at  the 
Difcretion  of  the  Court,  to  try  the  Right  in 
tbefe  Cafes  between  the  Parties,  and  there  is 
no  other  Remedy.  The  Evidence  therefore 
upon  which  Informations  are  denied  ought  to 
be  very  clear  and  ftrong  \  for  by  Refufal  we 
conclude  the  Right  of  the  Corporation.  The 
Evidence  that  has  been  infifted  upon  in  Proof 
of  Acceptance  of  the  Charter  37  Car.  2. 
is  the  Appointment  of  Leave  Lookers ;  but 
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this  is  not  fufficient  Evidence  of  Acceptance 
by  the  whole  Body  >  for  how  are  the  Leave 
Lookers  appointed  ?     Not  by  the  Mayor  and 
Comnnonalty  in  general,  but  by  a  felea  Num- 
ber, viz.  The  Mayor,  Aldermen,  and  Com-^ 
mon  Council,  and  Evidence  of  Acceptance  to 
bind  the  whole  Corporation,  muft  be  an  Ac^ 
ceptance  by  the  whole  Body  in  general ;  and 
this  Rule  aoes  not  impeach  what  is  laid  down 
in  the  Cafe  of  Corporations  reported  by  Cois$ 
and  likewife  in  yenkins*i  dniuriti :   For  in 
that  Cafe  the  fele£l  Number  of  the  Ele^ors 
was  appointed  by  the  Body  in  general.     But 
in  the  prefent  Csue  what  is  there  to  prove  Ac- 
ceptance by  the  Commonalty  ?     The  Grant 
of  the  Hofpital  Lands  is  not  fufficient,  for  the 
Corporation  might  have  enjoyed  thofe  Lands        (282.) 
before  the  Charter  was  granted  \    and  the 
mentioning  them  again  might  only  be  by  Way 
of  Confirmation  or  Regrant :  If  it  be  other* 
wife  it  is  proper  to  come  from  the  Defendants* 
As  to  the  Ufage  inflfled  upon,  that  does  not 
feem  to  be  of  fuch  long  Continuance  as  to 
prevail  s^nfl  the  exprefs  Words  of  a  Char- 
ter.    The  Cafe  of  the  Corporation  of  Breck^ 
nock  (in  which  he  faid  he  was  Counfel)  is 
much   ftronger.       For  there   wds   Proof  of 
Ufage  fo  long  as  from  the  15th  EU%*  But 
that   Ufage,  being  contrary   to  the    exprefi 
Words  of  the  Charter,  the  Court  would  not 
admit  of  j  and  upon  this  Error  was  brought 
in  the  Houfe  of  Lords,  and  the  Judgment  of 
this  Court  was  affirmed.     The  Defendants 
were  certainly  right,  not  to  inflfl  upon  the 
By-Law:   For  if^they  had,  an  Information 
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muft  have  gone  upon  that  Point  only  :  But  it 
was  oidv  produced  as  Evidence  of  Accept- 
ance :  But  how  is  this  proved  by  the  Bv- 
Law  ?  There  is  no  Reference  in  it  to  the 
Charter,  nor  is  the  Charter  fo  made  as  once 
mentioned .  On  the  contrary,  it  feems  an 
Evidence  againft  the  Charter ;  and  the  rather, 
becaufe  it  was  confirmed  afterwards  by  the 
Commonal^,  which  had  been  needlefs,  if  the 
Charter  haa  ever  been  accepted.  P^^%  P^^' 
byn^  and  Lie^  Juftices  to  the  fame  Efl&d,  and 
Information  was  denied. 

The  King  v.  Corporation  of  Shrewf- 

bury. 

Mandamttj.  ][/[  AND  AMU S  to  reftore  Corbet  Kjnafton^ 
^^^  Efq;  to  the  Office  of  Alderman. 
The  Corporation  returned,  that  by  the 
Charter  the  Aldermen  were  obliged  to  Re- 
fidence  either  by  themfelves  or  Families,  ex- 
cept in  the  Time  of  Plaeue  or  other  conta- 
gious Diftemper,  and  alledged  that  C  K,  Efq ; 
was  not  refident  either  by  himfelf  or  Family 
for  the  Space  of  three  Years  laft  paft,  and 
that  thereupon  he  was  lawfully  removed  by 
the  Mayor  and  Majority  of  Aldermen  duly 
aflembled ;  and  averred  that  neither  the 
Plague  or  other  contagious  Diftemper  raged 
within  the  Town  or  the  Precinds  during  that 
Time. 

Strange  took  feveral  Exceptions  to  the  Re- 
turn :  And  firft  as  to  the  Merits,  he  faid  this 
was  a  general  Exception  in  the  Charter,  and 
not  confined  to  the  Town  or  Suburbs,  nor 
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can  this  be  intended  the  Meaning  of  the 
Charter,  that  a  Man  (hould  continue  Refl- 
dent,  till  the  Plague,  tiTr.  was  actually  within 
the  Suburbs,  and  therefore  the  averring  it  not 
to  be  within  the  Town  and  Precinds  is  not 
fufficient.  The  next  Exception  was  in  point 
of  Form,  that  this  did  not  appear  fuch  an 
AfTembly  as  was  indtled  to  remove.  It  is 
only  (aid  by  the  Mayor  and  Aldermen  duly 
aflembled  ;  but  no  Averment  that  Notice  was 

fiven  of  their  Aflembling  for  this  particular  (283.) 
^urpofe,  nor  that  it  was  a  Charter-Day; 
though  that  had  not  been  fufficient;  for  it 
has  been  held,  where  the  Meeting  is  of  a 
Charter-Day,  and  any  particular  A&  is  to  be 
done  extra  the  general  Bufinefs  of  the  Cor- 
poration, a  Summons  of  the  whole  Body  is 
neceflary.  HiL  i  G.  i.  The  King  and 
Strangeways ;  and  this  cannot  be  intended 
from  any  Thing  appearing  upon  the  Face  of 
the  Return.  The  Woros  of  the  Return, 
that  he  was  removed  by  the  Mayor,  &r.  duly 
aflembled  makes  no  Difference :  For  whether 
duly  aflembled  or  not  is  Matter  of  Law,  and 
the  particular  Manner  ought  to  have  been 
fliewn,  that  the  Court  might  judge  whether 
this  was  fuch  an  Aflemblv  as  had  legal  Power 
to  remove :  As  in  Convi^ions  upon  the  Game 
Ad,  where  the  Words  are  general,  (the  De- 
findant  was  conviSftd  according  to  Law  not 
being  duly  qualified)  has  been  held  naudit ; 
for  the  particular  Circumftances  of  his  Dis- 
qualifications ought  to  have  been  fliewn.  He 
further  objeded,  that  as  there  was  no  Sum- 
mons of  the  whole  Body,  fo  neither  was  there 

Notice 
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Notice  given  to  the  Defendant :  And  to  re* 
move  a  Man  from  his  Freehold  without  Notice 
is  contrary  to  natural  Juftice.  In  Cafe  of 
Attainder,  a  particular  Time  is  fixed  for  the 
Party  to  come  in,  before  the  Attainder  goes } 
and  this  is  always  held  fufficient  Notice  $  and 
fo  in  Outlawries,  Writ  of  Proclamation  ifTues 
to  the  SheriiF,  which  the  Law  looks  upon  as 
fufficient  Notice,  Suppofmg  a  Man  is  ferving 
his  King  and  Country  in  a  publick  Employ  as 
Member  of  Parliament,  6ff,  or  in  cafe  of 
Sicknefs,  these  are  fufficient  Excufes  to  dif- 
penfe  with  his  Refidence :  Beftdes  by  the 
Charter,  perfonal  Refidence  is  not  necefTary, 
for  if  his  Family  refides  there  it  is  fufficient  i 
and  it  does  not  appear  but  that  his  Family 
was  Refident,  It  has  always  been  held,  that 
Summons  or  Appearance  of  the  Party :  But 
a  Summons  without  Appearance,  or  Appear- 
ance y^;ri  Summons,  is  fufficient :  And  fo  was 
Do£lor  Bintlef%  Cafe  [Fortes.  202  ;  For  there 
was  neither  Summons  by  the  Convocation,  nor 
Appearance  on  the  Dolor's  Part,  and  therefore 
the  Order  of  Convocation  was  held  naught. 
And  fo  it  is  held  in  Serjeant  fFhitacrt's  Cafe,  2 
Sali,  435.  Want  of  Notice  is  cured  by  Ap* 
pearance. 

Torifj  Ch.  J*  The  Objections  that  have 
been  taken  depend  upon  the  Conftrui^ion  of 
the  Words  of  the  Charter,  whether  the  Re- 
flridlion  to  Refidence  (except  in  the  Time  of 
the  Plague,  i^c)  can  be  difpenfed  with,  be- 
caufe  the  Plague  is  at  that  Time  in  fome  oth^r 
Part  of  the  Kingdom.  The  Charter  mufl 
have  a  reafonable  Conilru£lion  put  upon  it, 

and 
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and  fuch  a  one  as  will  make  it  conliftent  with 
itself,  and  therefore  the  Exception  muft  be 
confined  to  the  Town  and  Suburbs,  or  other* 
wife  the  Reftridlion  in  general  would  be  de- 
feated, and  the  rather,  becaufe  of  the  Words 
Tor  any  other  contagious  Diftemper)  which  at 
lome  Time  or  other  prevails.  As  for  inftance 
the  Small- Pox  is  ragin?  In  fome  Part  of  the  (284.) 
Kingdom.  The  Objetiions  that  are  made  in 
Point  of  Form  are,  that  it  does  not  appear 
there  was  a  Summons  or  Notice  given  to  the 
Defendant:  There  was  no  Neceffity  for 
either  in  this  Cafe,  for  it  is  exprefly  alledged, 
that  Mr.  Ksnaftm  was  neither  Refident  by 
himfelf  or  Family  at  any  Time  during  the 
Space  of  3  Years:  Ana  it  has  been  often 
refolved,  that  Summons  or  other  Notice  is 
not  to  be  ferved  out  of  the  Suburbs  of  the 
Corporation :  If  fuch  a  fuggeflion  was  ne- 
ceflary,  it  muft  have  been  fo  in  Serjeant  Glides 
Cafe  [i.e.  Rex  v.  Corf,  of  Exeter\  i  Show. 
364.  But  this  was  made  no  ODJedion  in 
that  Cafe.  The  next  Exception  is,  that 
this  does  not  appear  to  be  a  proper  AfTem- 
bly.  By  the  Charter  the  Power  of  Removal 
is  vefted  in  the  Mayor,  Aldermen  and  At- 
fiftants;  and  in  the  Return,  the  Non-Refi- 
dence  of  the  Defendant  is  alledged,  and 
that  the  Mayor  and  major  Part,  &r.  duly 
aflembled  then  and  there  did  remove,  isfc.  It 
has  been  rightly  infifted  upon,  that  this  could 
not  be  a  legal  Aflembly  unlefs  Summons;  but 
the  Queftion  is,  whether  a  Summons  is  ne- 
cefTary  to  be  alledged  in  the  Return;  in 
Pleading  it  is  not  necefTary,  but  might  be 

given 
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given  in  Evidence  at  the  Trial.  The  Diffi- 
culty that  remains  with  me  is,  whether  there 
is  not  a  Defed  in  the  Defcription  of  the 
Aflembly.  It  is  faid  to  be  an  Auembly  of  the 
Mayor  and  major  Part  only,  bfc.  whereas  the 
Power  of  Removal  is  vefted  in  the  Mayor, 
Aldermen  and  Affiftants;  and  the  Aflembly 
ought  to  confift  of  the  Whole,  and  not  of  the 
major  Part  only.  Suppofe  this  had  been  in 
Caie  of  a  Return  to  an  Information  in  Nature 
of  a  ^uo  ff^arrantOj  would  it  be  fufficient  to 
iay  that  at  an  AfTembJy  of  Mayor  and  major 
Part,  (^c.  duly  aflembled  he  was  eleded,  &r. 
As  to  Dr.  BentUy*s  Cafe,  it  appeared  hy  the 
Return  that  he  was  Refident,  and  therefore 
the  Univerfity  ought  to  have  ihewn  a  Sum- 
mons, or  an  Appearance  by  the  Do£tor,  to 
excufe  the  want  of  a  Summons.  Page  and 
Probyn  Juft.  to  the  fame  YSStOi.  And  Lit}. 
agreed  that  the  Return  was  fufficient  in  Regard 
to  the  Merits  or  Warrant  of  alledging  Sum- 
mons ;  for  it  appears  he  was  Non-Refident 
the  whole  Time:  Sicknefi  may  be  alledged  in 
excufe,  but  that  is  proper  to  come  on  the 
Part  of  the  Defendant :  As  to  what  is  objeded 
againft  the  Legality  of  the  Aflembly,  he 
thought  the  Return  fufficient  \  for  it  is  (aid  to 
be  by  the  Mayor,  lic^  duly  aflembled;  and 
we  cannot  by  Inference  intend  it  an  illegal 
Aflembly  in  order  to  vitiate  the  Return  to  a 
Mandamus.  The  Removal  appears  to  be  by 
the  Mayor  and  major  Part,  CsT^.  which  is  an 
Averment  fufficient  to  refiife  a  peremptory 
Mandamus.  Therefore  this  laft  Point  was 
referved  to  be  fpoke  to  again. 

The 
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The  King  v.  Fuller. 

pON  VICTION  for  feUing  diftiUed  Liquors 
^  fans  Licence.  Two  Objedions  were 
taken.  That  the  Convi&ion  was  in  the  pne- 
terimperfe£l  Tenfe,  viz.  That  he  has  been 
convided,  and  has  forfeited,  bfc»  The  next 
Objection  was,  that  there  was  no  Diftribution 
made  of  the  Penalty.  In  Anfwer  to  this  laft 
Objedion,  were  cited  the  Cafe  of  The  King 
2DQ  Mintotty  Mich.  3  G.  I.  and  The  King  and 
ChandUry  both  Convi^ons  for  Deer-ftealing ; 
where  it  was  held  that  Ideo  conviSfus  eft  was 
fufficient  without  diftributing  the  Penalty.  In 
the  prefent  Cafe,  the  Court  was  ftrong  of 
Opinion  to  the  contrary  ;  and  (aid,  that  in  the 
Cafe  of  The  King  and  Haws  it  was  adjudged 
that  the  Penalty  muft  be  diftributed.  And 
therefore  the  Convidion  was  quaihed  without 
Argument  upon  both  Points. 


The  King  and  Floyd^  Clerk  of  the 
Peace  pro  Com*  Cardigan.  Mich. 
7  Geo.  2. 

^HE  Quarter-Seffions  removed  Defendant 
^  from  his  Office  upon  Examination  and 
a  full  Proof  made  of  his  taking  feveral  Sums 
of  Money  extorfively  in  the  Execution  of  his 
Office.  The  Order  of  Removal  being  re- 
turnM  by  Certiorari. 

Fazakerly 


(886.) 

CoftvidtM. 
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Faxakerfy  took  feveral  Exceptions;  and  ift 
he  faid,  this  being  in  Nature  of  Convidion, 
the  Evidence  upon  which  he  was  convided 
ought  to  have  been  fet  out  upon  Record : 
But  here  it  is  only  faid  upon  Examina* 
tion  and  full  Proof,  which  is  not  fufficient ; 
for  the  Court  cannot  judge  whether  the 
Evidence  was  fufficient  Foundation  for 
Convidion.  In  all  fummary  Convidions  the 
Evidence  muft  appear  to  this  Purpofe :  Here 
is  a  Convidion,  but  the  Defendant  muft  be 
found  Guilty  of  the  Mifdemeanors  he  is 
charged  with  before  the  Seffions  can  remove 
him.  This  is  a  Power  given  hy  i  ff^,V  At. 
21.  6  (sT  7.  And  the  runifliment  runs  ex-> 
tremely  high,  it  is  no  lefs  than  a  Deprivation 
of  his  Freehold.  And  this  is  the  rather  to  be 
confidered  as  a  Conviftion,  becaufe  this  is  a 
Power  which  cannot  be  traveried,  and  by  the 
A£t  of  Parliament  muft  be  upon  full  Proof: 
But  how  muft  the  Court  judge  in  this  Cafe 
unlefs  the  Evidence  appears  upon  Record. 
Another    Obje^ion    is,    That    the    Charge 

?rainft  the  Defendant  is  for  extorfively  taking 
ees  colore  Officii  ad  ginerat  ^uat^  Seffort 
pads  tent*  coram  yufticiariii  (^tf^n/mtrmrf)  but 
does  not  name  the  Juftices,  nor  the  Time 
(286.)  when  the  Seffions  was  held.  If  an  IndiAment 
or  Order  to  be  returned  into  this  Court,  fuch 
a  general  Defeription  as  this  would  be  infuffi- 
cient ;  and  fo  it  was  held  in  the  Cafe  of  The 
King  and  Harlami;  the  Indi£tment  was 
quaflied  becaufe  the  Juftices  were  not  parti- 
cularly named,  but  the  Caption  was  as  here, 
coram  yufticiariis  generally.     The  Quarter- 

Seffions 
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Seffions  is  no  Court  of  itfelf  but  from  Juftices 
fitting  there. 

Draper  conf :  All  Convidions  arife  upon 
penal  Statutes  where  the  Informer  is  to  have 
a  Benefit ;  and  therefore  Evidence  muft 
appear  upon  Conviction,  that  this  Court  may 
judge  upon  it  whether  fufficient  to  give  a 
JurifdiiSlion.  This  is  a  Proceeding  at  Quar* 
ter-Seffions,  which  is  a  Superior  Court  of 
Record  ;  and  the  Evidence  which  is  the  Foun- 
dation of  their  Judgment  is  never  recorded.  It 
is  not  faid  by  the  Ad  that  either  the  Exami- 
nation or  Proof  ihall  be  reduced  into  Writing: 
It  is  only  faid  that  the  Examination  muft  be 
in  open  Court,  which  is  always  vivd  voce.  It 
is  objected,  that  it  does  not  appear  when  the 
Quarter-Seffions  was  held. — Not  neceflary. — 
The  Removal  is  for  extorfively  taking  Money, 
and  whether  in  Seffions  or  out  of  Seffions,  not 
material. 

Fazakerly:  If  this  is  looked  upon  as  a 
Conviction,  whether  that  Convidion  be  at 
the  Seffions  or  out  of  Seffions  is  not  material : 
A  Conviction  before  two  Juftices  only,  is 
equally  a  ConviCtion  in  Court  of  Record  as  in 
open  Seffions:  In  many  Cafes  they  have  a 
final  JurifdiClion,  and  are  the  dernier  Court 
of  Record,  from  whence  no  Appeal  lies. 

Torke  C.  J.  It  has  always  been  held  in  this 
Court,  that  in  all  Cafes  of  fummary  Convic- 
tions, the  Subftance  of  the  Evidence  muft  be 
fet  forth ;  and  fo  it  was  held,  Pafch.  13  Ann, 
^een  and  Brcwn^  J^een  and  Gray^  ^een 
and  Handally  where  it  was  only  faid.  Sacra- 
mentum  prajiat  corporate  de  veritate^  C^r.  which 

was 
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was  infufficient.  And  in  Cafe  of  ^ueen  and 
Greffiy  HiL  12  Ann.  it  was  held  the  Convic- 
tion muft  not  only  appear  to  be  upon  Oath, 
but  muft  go  further  and  ihew  upon  whofe 
Oath  the  Convi&ion  was,  (^  juid  jurat  V 
depmit  quod^  (^c.  The  Queftion  is,  whether 
this  Cafe  can  be  materially  diftinguilhed, 
whether  a  ConviAion  at  Seffions,  differing 
from  fummary  Convidions  before  private 
Juftices.  If  this  Cafe  was  left  to  ordinary 
Way  of  Proceeding  at  Seffions,  it  ought  to 
have  been  by  Jury*  But  the  regular  Method  of 
Proceeding  in  Uiefe  Cafes  is  in  a  fummaiy 
Way,  and  whether  by  two  or  more  Juftices 
makes  no  Difference.  It  is  faid  the  Convic- 
tion was  upon  Examination  and  full  Proof, 
which  are  the  Words  of  the  Ad  of  Parliament ; 
but  it  is  not  faid  this  Proof  was  upon  Oath. 

La  J.  The  Queftion  in  this  Cafe  is,  whe- 
ther the  Removal  in  this  Cafe  is  to  be  con- 
fidered  in  Nature  of  a  Convi&ion,  or  an 
Order  of  Juftices  only ;  for  if  the  latter,  not 
necefTary  to  fet  out  the  Evidence.  In  all 
Orders  of  Bafhu'dy,  the  Evidence  is  never  fet 
out,  and  yet  thefe  may  more  properly  be 
called  Convi^ons  than  the  prefent  Cafe. 


(a87.)  The  King  v.  Rufhworth. 

Mandamus.         %^  ANDAMUS   to  Biihop    of  Litchfield 

■^'^  and  Coventry  to  grant  Licence  to  John 
Rujhworth  to  teach  School,  he  being  appomted 
Under-Mafter  of  Coventry  School,  founded  in 
Time  of  Edw,  3d.  by  John  Haines.    It  was 

moved 
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moved  to  fiiperfede  Mandamus^  this  being  a 
School  of  a  private  Nature  within  Statute  of 
Uniformity,  by  which  Bilhops  had  a  judicial 
Capacity,  and  therefore  this  Court  could  not 
compel  him. 

Birch  Serjeant,  oppos'd  this  Motion,  and 
iaid,  that  teaching  was  res  tmre  laica ;  that  a 
School-Mafter  is  a  Lay  Employment,  and  was 
formerly  under  the  Care  of  the  Civil  Manf- 
trate,  2  Salt.  672.  Matthews  and  Bur£gtt. 
That  no  Law  or  Canon  required  a  Licence 
till  the  Council  of  Lateran  \  that  the  Canons 
which  made  it  neceflary  did  not  bind  the 
Laity,  becaufe  never  connrmed.  That  Man- 
damu?s  had  been  granted  in  Cafes  of  an  in- 
ferior Nature,  and  in  which  the  Publick  was 
not  fo  much  concerned,  i  Sid.  107.  Man- 
damus to  make  one  free  of  a  Corporation  or 
Company,  i  Vent.  115.  Mandamus  to  £c- 
clefiaftical  Court  to  swear  Churchwardens 
eleded  by  the  Parilh,  i  Vent.  187.  To  the 
Mayor  and  Aldermen  of  London  to  give  Judg- 
ment i^n  Stat.  13  Car,  2.  c.  11.  i  Vent. 
335.  To  grant  Probate  of  a  Will  under  Seal 
after  Refufal  by  Executor,  i  Vent.  142,  153. 
Ile^s  Cafe.  Mandamus  to  reftore  a  Sexton. 
It  was  much  doubted  at  firft,  becaufe  (aid  to 
be  rather  a  Servant  than  an  Officer,  or  one 
that  had  Freehold  in  the  Place  :  But  upon 
Certificate  that  he  held  it  for  Life,  Mandamus 
was  granted.  School-Mafter  is  a  Perfon  of 
publick  Concern,  and  for  that  Reafon  a  Man- 
damus fhould  go,  I  Sid.  169.  To  reftore  M. 
to  the  Place  of  Treafurer  of  the  New  River 
Water,  and   Mandamus  granted  becaufe  an 

Office 
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Office  of  puUick  Concern ;  and  faid  in  that 
Cafe  that  Mandamu^s  have  been  granted  to 
reftore  Pariih  Clerks,  School-Mafters,  Ufliers, 
Fellows  of  Colleges,  CsTc.  Mich,  i  G.  2.  The 
King  and  Bijbop  of  Litchfield.  Mr,  Lee  moved 
for  a  Mandamus  to  reftore  the  School-Mafter 
of  Coventry^  and  tho^  that  Cafe  went  ofF  for 
Defed  in  Affidavits,  yet  the  Court  were  of 
Opinion  that  a  Mandamus  would  lie,  and  ad* 
vifed  Mr.  Lee  to  amend  his  Affidavit,  Pafch. 
13  G.  I.  Mandamus  to  license  a  Lecturer, 
and  tho'  it  was  not  gnuited  in  that  Cafe,  be- 
caufe  a  Suit  was  depending  in  Scac'  concern* 
ing  the  Right,  jet  the  Court  feemed  inclinable 
that  a  Atandamus  would  lie.  Cafe  of  Fimcent 
and  Bijbop  of  London.  It  appears  by  the 
Writ,  that  this  is  a  publick  School,  suid  is 
called  a  Free  Grammar  School  founded  in  the 
Reign  of  Edward  the  3d.  and  the  Mafter  has 
a  Freehold.  In  all  Cafes  where  a  Perfon  has 
a  Temporal  Right,  the  Law  gives  him  a 
(288.)  Temporal  Rem^y,  and  not  fufficient  for 
Bifliop  to  fey  he  has  a  judicial  Ca4>acity,  bat 
muft  (hew  the  Reafon  of  his  RefufeL  i  Leii, 
75.  HurJP%  Cafe,  Alandamus  to  reftore  an  At- 
torney ;  and  in  that  Cafe  agreed  by  the  Court 
that  Mandamus  had  been  granted  in  Cafe  of  a 
School-Mafter,  Pariih  CTerky  (ffr.  becaufe 
Offices  of  publick  Concern. 

T.  C.  J.  Whether  Mandamus  to  licenfe  a 
School-Mafter  will  lie,  has  not  yet  been  folly 
fettled.  It  has  been  feid,  that  a  Licence  not 
neceflary  \  if  fo,  the  Application  for  a  Man^ 
damus  is  to  no  Purpofe :  For  a  Mandamus 
prefuppofes   a  Licence   neceflary,  and  is  to 

compel 
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compel  the  Bifliop  to  grant  one.  But  it  has 
been  faid  Itkewife  in  Oppofition  to  the  Motion, 
that  a  Mandamus  does  not  go,  and  the  Re- 
medy is  by  Appeal  to  the  Metropolitan,  but 
no  Cafe  cited  to  eftablifh  that  Do£lrine.  In 
the  Cafe  of  a  Ledturer,  Mandamus  has  been 
granted  ;  and  in  the  Cafe  of  Vincent  and 
ii/h$p  cf  London  the  Court  did  not  refufe  it 
upon  the  Merits,  but  becaufe  the  Right  was 
depending  in  Scat?  Mich.  4  Ann,  Hollfat  and 
Niwcwnb.  Said  by  Pawelly  if  Biihops  refufe 
to  grant  Licence  to  preachy  upon  the  A6i  of 
Uniformity,  Mandamus  will  go.  In  Carth, 
464*  it  is  held,  that  Ecclefiaftical  Court  can- 
not punifh  a  School-Mafter  teaching  without 
Licence,  and  in  that  Cafe  a  Prohibition  vras 
granted :  But  in  2  Lev.  222.  which  was  a 
Suit  in  Eccleilaftical  Court  for  teaching  School 
without  Licence,  a  Prohibition  was  prayed 
and  granted  nifi:  But  afterwards  upon  Argu- 
ment, Confultation  was  granted.  Vide  3  Aeb. 
855,  Cbry's  Cafe.  In  the  principal  Cafe,  the 
Court  granted  the  Mandamus^  that  this  Point 
might  be  fuUy  fpoke  to  upon  the  Return. 


The  King  V.  Kempfon. 


/^RDER  of  Scffions  to  compel  Defendant  Order  cf 
^^  to  maintain  his  Son's  Widow  by  Virtue  ^<^*«« 
of  43  £//&•  This  Order  being  brought  into 
Court  by  Certiorariy  Mr.  Ahney  took  two 
Exceptions.  That  by  the  Order  it  appears 
this  Cafe  came  to  the  Seffions  by  Appeal, 
whereas  the  Jurisdiction  is  originally  in  them. 

The 
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The  Statute  does  not  extend  to  this  Cafe,  the 
Perfon  to  be  provided  for  is  the  Son's  Wife, 
and  the  Order  is  made  upon  the  Hufband's 
Father,  which  is  too  remote  to  lay  any  OIh 
ligation  upon  him  to  provide  for  her ;  and  fo 
was  The  King  and  Munday^  Pafch.  5  G.  i. 
Order  to  maintain  Anm  Gerram  Widow, 
Mundafs  Wife's  Mother  j  and  the  Order 
was  quaflied :  But  admitting  her  to  fall 
within  the  Defcripdon  of  43  Elix.  yet  by  her 
own  A  A  (he  has  deprived  herfelf  of  all  Benefit 
ihe  might  have  otherwife  been  intided  to  from 
her  Hufoand  or  his  Reladons.  She  is  here 
faid  to  have  eloped  firom  her  Huiband,  and  to 
be  an  Adultreis ;  and  fo  it  was  held  in  the  Cafe 
oi  Mvrris^xA  Martin^  Hil.  12  G.  i.  \i  Stnu 
647],  which  was  an  Adion  againft  the  Hufoand 
(880.)  for  Neceflaries  fold  to  the  Wife ;  and  upon 
Evidence  it  appeared  (he  had  eloped,  and  was 
an  Adultrefs ;  and  th6ugh  no  Proof  that  Plaindff 
had  Notice  of  this  from  Defendant,  yet  Ray^ 
mond  C.  J.  held  the  Huiband  not  liable. 

Parker  cwif :  It  does  not  appear  this  came 
before  the  Seffions  by  way  of  Appeal,  only 
laid  upon  Appeal  of  Overfeers,  (sfc,  againft 
Samuel  Kempjon^  but  not  laid  to  be  an  Appeal 
from  any  onginal  Order ;  and  the  Word  Ap^ 
pealj  in  this  Cafe,  means  no  more  than  the 
Application  of  the  Overfeers.  As  to  fecond 
Obiedion,  he  laid  Defendant  was  clearlv 
within  the  Statute,  and  bound  to  maintain  his 
Daughter  in  Law,  and  cited  2  Buf/l,  345, 
Draper  married  a  Perfon  whofe  Grandaughter 
was  a  Pauper,  and  the  Queftion  was,  whether 
Draper  Ihould  be  obliged  to  give  Maintenance 
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to  the  Child ;  and  held  that  he  was  liable  by 
the  Statute :  And  fo  is  2  Bul^.  346.  Stylis 
283.  I  Keb,  489.  That  notwithftanding 
ihe  was  an  Adultrefs,  yet  the  Marriage  con- 
tinues, and  fbe  has  all  her  Right.  Soli,  115.. 
Cro.  EU%.  508.     Moor  605. 

T.  C.  J.  It  does  not  appear  that  this  came 
before  the  Seffions  upon  Appeal  from  any 
Order,  the  Word  Appeal  may  be  ufed  and 
conftrued  in  the  Senfe  of  a  Complaint ;  but 
the  great  Objection  is,  whether  the  Father  is 
obliged  to  maintain  his  Daughter  in  Law  by 
49  Elix.  The  Charge  of  Adultery  makes  no 
Difference  in  this  Cafe  ;  for  whatever  Privi- 
leges fbe  may  deprive  herfelf  of  by  her  own 
AStj  that  cannot  turn  to  the  Prejudice  of  the 
Parifh,  and  bring;  a' Charge  upon  them.  The 
43  Eliz.  is  ma<U  in  Eafe  and  for  the  Benefit 
of  the  Parifh  ;  for  tho'  natural  Right  obliged 
Perfons  to  provide  for  their  own  Relations, 
yet  there  was  no  compulibry  Law  before  this 
Statute :  This  Queflion  has  been  under  the 
Confideration  of  the  Court  before,  HiL  12 
Ann.  ^ueen  and  Dutton.  Order  of  Seffions 
was  to  compel  the  Father  to  maintain  his 
Son's  Widow,  and  in  that  Cafe  Serjeant  Chap^ 
pell  took  the  fame  Objection  that  is  now 
made,  vi%,  that  by  tht  Death  of  the  Son  the 
Relationfhip  fails  ;  but  the  Court  quafhed  the 
Order  upon  another  Obje£lion,  becaufe  not 
faid  that  Perfon  upon  whom  the  Order  was 
made  was  of  fufficient  Ability.  In  the  Cafe  of 
Uie  King  and  Munday  [  1  Str.  190],  it  was  held, 
that  the  Statute  only  extended  to  natural  Rela- 
tions ;   and  that  Cafe  was  determined  upon 
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Argument  and  full  Confideration.  The  Cafes 
in  nu^,  and  Styles^  were  at  that  Time  confi- 
dered  ;  and  Pratt  faid  in  the  firft  Cafe  in 
JBiif^.  that  it  was  misprinted,  and  the  Word 
^ot  omitted.  For  the  Subftance  of  the  Cafe 
is,  that  he  was  not  to  maintain  his  Wife's 
.  Grandaughter.  The  Cafe  of  Gerrard  (which 
is  the  other  Cafe  in  Bul/irode)  was  not  judicial 
Authority,  but  a  private  Opinion  only  of  a 
Judge  at  his  Chambers,  and  therefore  at  that 
Time  the  Court  confidered  it  as  a  res  integral 
and  quaihed  the  Order.  This  is  a  Cafe 
which  comes  up  to  the  prefent  Queftion,  and 
(290.)        fo    concluded    that    the   Order     should    be 

?uafhed.     Pagi^  Probyn^  and  Lee  of  the  fame 
)pinion. 

The  King  v.  Weeks. 

InfirmatioM.      INFORMATION   in   Nature  of  a    ^0 

*  ff^arranto  was  moved  for,  to  Ihew  by 
what  Authority  fVeeks  a£led  as  a  Burgefs  of 
Corporation  of  Calne^  in  fViltJbire,  Upon 
(hewing  Caufe  it  was  alledged,  that  Defendant 
had  been  illegally  disfranchifed,  had  applied  to 
this  Court  *for  a  Mandamus ^  by  Virtue  of 
which  he  was  reftored,  and  by  the  Return, 
his  Reftoration  appeau'ed  to  be  by  the  whole 
Corporation,  which  was  fufficient  Authority 
to  impower  the  Defendant  to  zSt.  In  Anfwer 
to  this,  a  Record  was  produced  in  Court  but 
not  read,  being  a  Judgment  of  Oufter  againft 
Stephens  one  of  the  SurgeiTes  who  voted  for 
the  Defendant's  Reftitution: 
'•^  Cur^ :    This  Record  is  no  Evidence,  the 

Return 
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Return  is  by  the  whole  Corporation,  and  by 
that  it  appears  that  Weeks  was  reftored.  It  is 
not  proper  to  examine  by  Affidavits,  whether 
there  was  a  Confent  of  the  Majority.  If  the 
Return  be  &lfe,  the  proper  Remedy  is  againft 
the  Mayor.  2  Salk,  431,  432.  It  was  then 
objeded  that  fVeeks  was  an  Infant  at  the 
Time  of  his  Eleflion,  and  fo  the  £le£lion 
void.  And  fo  it  w^s  held  HiL  3  G.  2.  King 
and  Duke  of  Bedford^  Governor  of  Bedford 
Levels,  in  which  Cafe  an  Information  was 
granted  upon  the  fame  Objeflion.  Anfwer : 
The  Reafon  of  that  was,  becaufe  he  adted 
under  Age,  but  Queftion  is  whether  the 
Election  be  void.  March.  40.  An  Infant 
may  be  Mayor,  and  in  the  Cafe  of  Toung  and 
Taylor ;  It  was  held  that  Corporation  A&%  by 
an  Infant  Mayor  are  good,  and  the  Diflinc- 
tion  made  in  these  Cafes  is,  where  the  Infant 
executes  a  judicial  Authority,  and  where  a 
Miniflerial  one.  The  Law  for  feveral  Pur- 
pofes  takes  Notice  of  the  Age  of  Infants.  He 
may  contra£l  Matrimony  at  the  Age  of  12.  at 
14  he  may  chufe  his  Guardian,  at  the  fame 
Age  he  may  fue  his  Guardian  by  Soccage  to 
account  as  Bailiff.  So  an  Infant  Papift  mufl 
take  the  Oaths  of  Allegiance  and  Supremacy 
at  the  Age  of  18,  or  he  lofes  his  Eilate.  11 
far  12  ^3.  c.  4. 

Cur^ :  Before  we  determine  the  Law  in 
thefe  Cafes,  it  is  proper  an  Information  fhould 
go  to  try  the  Faft. 
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Brafley  v.  Dawibn. 

Bankr^t,  Of  S.  CoUedlor  of  the  Land  Tax  became 
iMd'Tax.  J*  a  Bankrupt,  but  before  Commiffion  was 
S.  C.  a  Str.     ^^  ^^^  j|,g  Defendant  by  Virtue  of  a  War- 

rant  from  the  Commiffioners  of  Land  Tax 
(891.)  took  his  Goods  in  Execution  ;  the  next  Day 
a  Commiffion  of  Bankruptcy  was  had,  and 
Affignment  made  to  Plaintiff,  who  has  brought 
Trover  againft  Dawfon^  who  had  the  Goods 
in  Execution  as  .above.  Upon  trial,  before 
Raymond  C.  J.  two  Queftions  arofe,  for 
Opinion  of  Court :  Whether  the  Goods  were 
bound  from  the  firft  Ad  of  the  Bankniptcy, 
or  from  the  Time  of  fuine  out  the  Com- 
miffion. And  2d1y,  Whedier  the  King's 
Prerogative  was  included  within  the  general 
Rule.  Seijeant  Darnell  infifted,  that  by  Af- 
fignment the  Affignee  had  a  Property  by  Rela- 
tion from  the  Time  of  the  Bankruptcy.  That 
this  was  a  general  Law  and  bound  all  Parties, 
and  cited  the  Cafe  of  Andrews  and  Sir  Ma^ 
thew  Decker,  Pafch,  3  (?.  2.  3  Lev.  69. 
191.     Philips  and  Thompfin. 

Serjeant  Eyre  conf  :  Before  Affignment  the 
Property  was  not  divefted  but  remained  in  the 
Bankrupt.  That  Execution  in  this  Cafe  was 
in  Nature  of  an  Extent,  at  the  Suit  of  the 
Crown,  which  cannot  be  defeated  by  any 
Matter  ex  poftfa^o.  That  this  was  by  Virtue 
of  the  King's  Prerogative,  who  (ball  be  pre- 
ferred in  his  Debt ;  that  this  Prerogative  is  by 
the  Common  Law,  and  is  not  taken  away  or 
abridged  by  any  h&,  of  Parliament.     That 
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neither  Statutes  Merchant  nor  Staple  nor  a 
Bankruptcy  mention  the  King,  and  therefore 
he  is  not  bound  by  them.  3  Keb,  14.  Sir 
ff^,  Jones^  203.  Awdley  and  rlalfey^  and  this 
appears  plainly  by  21  jac.  r.  19.  which  im- 
powers  CommifBoners  to  proceed  when  Bank- 
rupt by  Fraud  makes  himfelf  Accomptant  to 
the  King.  In  all  Cafes  where  the  Crown  is 
intitled,  no  Difference  between  an  Extent  and 
a  Diftrefs  executed  at  the  Suit  of  the  Crown, 
and  an  Extent  is  of  that  Nature,  that  after  it 
is  once  ferved,  though  not  compleatly  exe- 
cuted, yet  it  defeats  all  Mefne  A£b  done  by 
the  Conufor  in  the  Interim.  Sir  W,  Jones 
202.  It  is  true  the  Affignee  in  fome  Re/pe6ls 
is  in  by  Relation  from  the  Bankruptcy,  fo  as 
to  avoid  all  Mefne  A£ls,  but  not  fo  as  to  be 
a£tually  invefted  with  the  Property.  And  of 
this  Opinion  was  Hoh^  C.  J.  Sa&.  iii.  He 
cited  3  G.  i.fo.  25.  Goods  bound  in  what-' 
ever  Hands  found,  and  the  hGt  of  Parliament 
which  gave  the  Land-Tax  had  altered  the 
old  Law. 

Darnell:  The  Prerogative  does  not  come 
in  Queftion  in  this  Cafe,  for  Insufficiency  of 
the  Colledor  does  not  afFe£l  the  Crown  :  The 
Parish,  bfc.  remains  liable,  and  the  Statute 
gives  them  a  Remedy  againft  the  Colle6lor  by 
mbjedling  his  Eftate  iii  oatisfadion  to  them. 

Torke  C.  J.  There  are  two  Queftions 
which  arife  upon  Conftruction  of  this  Cafe.' 
Whether  this  is  to  be  confidered  in  the  Cafe 
of  a  Private  Perfon,  or  as  a  Cafe  which  con- 
cerns the  King's  Prerogative.  If  it  is  looked 
upon  as  the  Cafe  of  a  private  Perfon,  though 
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5i8    Cafes  in  B.  R.  7  Geo.  IL 

Commiffioners  of  Bankrupt  have  no  Property 
in  the  Bankrupt's  EiFeds,  but  only  a  Power 
to  veft  them  in  the  Affignee,  yet  after  Affign- 
ment  the  Affignee  has  a  Property  from  the 
(2020  very  Time  of  Bankruptcy.  Where  Plaintiff 
fues  out  Execution  previous  to  any  AGt  of 
Bankruptcy,  and  this  Execution  is  compleatly 
executed,  the  Goods  fold  and  Money  paid  to 
Plaintiff,  and  after  that  there  is  an  Affignment 
made,  the  Relation  which  it  has  to  the.  Time 
of  Bankruptcy  (hall  not  defeat  all  this.  Sed 
^are  3  Lev.  191.  But  where  Execution  is 
not  compleated,  but  the  Goods  remain  in 
Officers  Hands,  they  are  fubjed  to  the  Com- 
miffioners of  Bankrupts.  In  the  prefent  Cafe 
the  Execution  was  not  compleated,  but  the 
Officer  was  in  PofTeffion  at  the  time  of  the 
Affignment,  and  therefore  if  this  Cafe  was 
•  confidered  as  between  Party  and  Party  only, 
*the  Plaintiff  mufl  have  Judgment :  But  the 
fecond  Queftion  is  a  Cafe  of  much  greater 
Confequence,  wherein  the  King's  Prerogative 
is  concerned.  There  is  no  Queflion,  but  the 
Land  T<ax  is  the  Property  of  the  Crown,  and 
after  it  is  colleAed  becomes  in  Point  of  Law 
the  King*s  Money.  The  Power  of  diftrain- 
ing  upon  the  Collector  by  a  Warrant  from 
the  Commiffioners,  is  a  fummary  Remedy 
given  by  the  AH  of  Parliament  in  favour  of 
the  Crown.  But  if  this  Method  of  Proceed- 
ing should  be  under  the  Controul  of  the 
Bankrupt's  A£l,  it  would  put  the  Crown  in  a 
worfe  Condition  than  it  was  before.  For  in 
Cafe  of  an  Extent,  the  Goods  are  bound  from 
the  Telle,  and  a  Commiffion  of  Bankrupts 
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cannot  break  in  upon  it,  and  this  is  with  great 
Reafon :  For  the  Crown  cannot  come  in  upon 
the  Bankrupt's  ASt  and  claim  a  Dividend.  It 
is  faid  that  this  Cafe  does  not  afFedl  the 
Crown,  becaufe  the  Parifli  remains  liable ;  but 
that  makes  no  Alteration  in  the  Nature  of  this 
Cafe.  It  is  the  King's  Money,  and  the  Parifli 
only  remains  a»  fo  many  different  Securities. 
Fide  Cafe  of  Gary  and  Crisp.  Salk,  108.  and 
I  Vent.  360.  Perry  and  Bowyer.  Skin.  30. 
Cro.  Car,  149.  Show.  P.  C.  Cafe  72.  2  Roll. 
Abr.  157.    Hob.  222. 


The  King  v.  Griffin. 

INFORMATION  was  granted  upon  this  Information. 
^  Cafe ;  a  Workhouse  was  ereded  at  Lam- 
beth^ and  the  Government  thereof  veiled  in 
Truftees  :  Afterwards  Difputes  arifing  be- 
tween them  and  the  Pariihioners,  Defendants 
fixed  up  Notice  in  the  Church  purporting  that 
Parishioners  would  meet  on  Thurfday  to  con- 
fider  of  and  inquire  into  the  Management  of 
the  Workhoufe.  Upon  this,  the  Truflees 
likewife  fixed  up  Notice  in  the  Church  that 
the  former  Notice  was  not  given  by  the  Di- 
rection of  the  Truflees  appointed  by  Vestry, 
and  that  the  faid  Truflees  defigned  to  continue 
their  Meetings  on  Sundays  as  ufual.  In  an- 
fwer  to  this,  Defendants  fixed  up  a  third 
Paper,  that  notwithflanding  the  faid  Notice 
by  the  faid  Truflees,  the  Parifhioners  did  in- 
tend to  meet  on  Thurfdays  to  enquire  into  the 
fcvcral  Abufcs  permitted  and  fufFered  to  be        (293.) 
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committed  by  Virtue  of  the  pretended  Autho- 
rity of  the  faid  Truftees,  and  it  was  upon 
thefe  laft  Words  that  the  Information  was 
grounded.  The  Cafe  was  afterwards  tried 
and  the  Defendants  found  guilty.  It  was  now 
moved  in  Arrcft  of  Judgment,  and  two  prin- 
.cipal  Objedions  were  taken,  ift,  That  the 
Matter  contained  in  the  Notice  was  not  libel- 
lous ;  and  2dly,  That  the  Manner  and  Form 
in  which  the  Information  was  laid  was  not 
good.  As  to  the  firft  Objedion,  it  was  faid, 
that  a  Libel  is  a  malicious  Defamation  of  a 
Perfbn  of  another,  tending  to  blacken  and 
afperfe  his  Reputation.  Here  is  no  Charge  of 
any  particular  Crime  or  Offence  in  this  In- 
formation, all  that  is  faid  is,  that  feveral 
Abufes  were  fuffered  and  permitted,  (^r. 
which  muft  necefTarily  happen  where  fo  many 
Perfons  are  intrufted  with  the  Man^ement  of 
an  Affair  of  fo  publick  a  Nature.  The  Man- 
agement of  the  Workhoufe  h  an  Affair  which 
concerns  the  Pariih,  and  therefore  the  Parifh 
has  a  Right  to  enquire  into  all  Abufes: 
Abufes  may  be  fuffered  and  permitted,  and 
yet  thofe  Abufes  not  fcandalous.  The  Statute 
provides  that  all  Perfons  receiving  Relief  from 
the  Parifh  fhall  wear  Badges.  Pliie  8  &  9 
ff^'  3'  ^*  30.  Suppofing  then  a  Perfon  not 
wearing  a  Badge  is  relieved,  this  is  an  Abufe, 
and  yet  furely  fuch  an  Abufe  is  not  infamous. 
As  to  the  fecond  Point  feveral  Obje<Sions  were 
made,  Firfl,  that  there  was  only  three  Truf- 
tees  named  in  particular  in  the  Information, 
viz.  £.  Dawjinj  R.  Daw/on^  and  y.  TkeobaU, 
and  all  the  refl  are  mentioned  generally,  et  alii 
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Fiduciariiy  which  is  not  fufficient ;  for  in  In* 
formations  of  this  Nature,  not  only  Perfons 
offending,  but  the  Perfons  oiFended  muft  be 
mentioned  particularly.  Bro.  Abr.  Tit,  Iti" 
MUmenty  p.  21.  Show.  389,  390.  Carth. 
226.  2  Leon.  39.  2  Lev.  208.  oy  the  fame  * 
Reafon  that  three  only  may  have  an  Informa- 
tion, all  the  reft  may  have  feparate  Informa- 
tions, and  fo  create  Multiplicity  of  Suits,  and 
Defendants  be  punifhed  ad  infinitum  pro  una 
deli£fo.  2dly,  It  is  faid  they  aded  as  Truftees, 
&r.  but  not  (hewn  quo  jure^  as  they  ought  to 
have  done.  Alleyn  78.  For  if  they  ufurped 
their  Authority,  or  were  not  Legif  modo  cmfti--* 
tutiy  they  are  not  Truftees.  jdly.  The  Stat, 
9  G.  c.  7.  which  enables  the  Churchwardens 
and  Overfeers  of  the  Poor  with  Confent  of 
Parifhioners  in  Veftry  to  ere£l  Workhoufes, 
gives  them  no  Power  to  appoint  Truftees,  and 
of  themfelves,  they  cannot  delegate  fuch 
Authority.  Lane  21.  It  is  only  alledged 
generally,  that  a  Workhoufe  was  ereded,  but 
does  not  (hew  how,  whether  by  Confent  of 
Parifliioners  or  major  Part  of  them :  It  does 
not  appear  that  a  Veftrv  was  convened,  nor 
that  it  was  ereded  for  oupport  and  Mainten- 
ance of  the  Poor.  But  the  laft  and  principal 
Objedion  was,  that  it  is  not  averred  that  the 
Perfons  mentioned  in  the  Information,  are  the 
Perfons  defcribed  in  the  Notice :  For  the 
Notice  upon  which  the  Information  is 
grounded,  is  relative  to  the  Notice  fixed  up 
by  the  Truftees.  For  the  Words  arc,  not- 
withftanding  fuch  Notice  fixed  up  by  the  (Ml.) 
Truftees  aforefaid,  which  Words  are  relative. 
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VIZ,  to  the  Truftees  appointed  by  Order  of 
Veftry,  and  the  Truftees  in  the  Information 
are  called  Truftees  appointed  by  Confent  of 
the  Parifhioners :  How  then  do  thefe  Truf> 
tees  appear  to  be  the  fame  ?  It  ought  to  have 
been  averred  that  they  are  the  fame,  for  the 
Court  cannot  intend  them  the  fame,  be  the 
Inference  ever  fo  natural ;  this  was  argued  by 
Mr.  Hayward  as  a  fatal  Objedion.  But  not- 
withftanding  thefe  Objections  the  Court 
unanimoufly  gave  Judgment  for  the  Profe- 
cutors. 

Yorki'i  C.  J.  faid,  There  are  two  Objec- 
tions made  to  the  Information,  that  the  Matter 
is  not  in  itfelf  libellous,  the  other  is  to  the 
Manner  and  Form  as  laid  in  the  Information. 
As  to  the  firft,  that  depends  upon  the  Paper 
itfelf,  and  that  appears  to  contain  fcandalous 
Matter  and  to  be  libellous ;  and  this  may  be 
confldered  two  Ways,  either  as  to  Penons 
acting  in  a  publick  or  a  private  Capacity. 
Where  Perfons  a£t  as  publick  Magiftrates, 
every  Charge  of  Abufe  in  the  Execution  of 
that  Office  is  libellous.  It  is  an  Offence  of 
a  publick  Nature,  and  does  not  only  tend  to 
a  Breach  of  the  Peace  as  refleding  upon  their 
Perfons  in  particular,  but  is  alfo  a  Reflexion 
upon  the  Government,  which  eftabliflies  and 
fupports  that  Authority ;  but  this  is  not  the 
preient  Cafe.  This  does  not  appear  to  be  a 
Workhoufe  eredied  by  the  publick,  and  there- 
fore muft  be  taken  to  be  a  private  Workhoufe 
ered^ed  by  Charity,  and  the  particular  Govern- 
ment thereof  vefted  in  Truftees,  but  it  being 
a  Truft  of  a  private  Nature  does  not  alter 
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the  Offence  ;  for  any  Charge  of  an  infamous 
Nature  againfl  Perlons  a^ng  in  a  private 
Truft  is  libellous,  and  tends  to  a  Breach  of 
the  Peace  likewife,  and  therefore  Profecutions 
of  this  Nature  have  always  been  encouraged 
to  prevent  that  vindictive  Method,  which 
otherwife  the  Party  injured  might  purfue  in 
order  to  gain  himfelf  a  Satisfaction.  It  is  faid 
indeed,  that  here  is  no  particular  Charge,  but 
only  that  Abufes  have  been  fufFered  and  per- 
mitted :  But  this  is  in  itfelf  a  Charge,  and  is 
afperfing  the  Truilees  as  the  Caufe  and  In- 
flruments  of  fuch  Abufes.  It  has  alfo  been 
argued,  that  the  Defendants  are  Churchwar- 
dens and  Parifhioners,  and  therefore  have  a 
Right  to  enquire  into  the  Abufes  of  the 
Pariih,  i^c.  No  Doubt  of  it,  and  if  the  Cafe 
had  been  fo,  it  might  have  required  further 
Confideration,  and  would  have  been  proper 
Evidence  at  the  Trial :  But  nothing  of  this 
appears  in  the  prefent  Qudftion,  and  we  can- 
not intend  them  to  be  fo.  As  to  the  fecond 
Point,  it  has  been  objected,  (h^tt  all  the  Truf- 
tees  are  not  particularly  mentioned.  Here  are 
three,  viz.  E.  Dawfon^  A,  Dawfon^  and  Ja. 
Theobald^  and  if  the  Words  following  {Et  alii 
Fiduciarii)  had  been  omitted,  yet  the  Informa- 
tion had  been  good.  This  indeed  might  have 
been  an  Objedlion  in  an  Adion  upon  the 
Cafe,  but  in  Indictments  and  Informations 
which  are  at  the  Suit  of  the  Crown,  a  Perfon 
cannot  be  punifhed  twice  ;  for  a  former  Judg- 
ment may  be  pleaded  in  Bar  to  a  Profecution  (295.) 
of  the  like  Nature.  The  only  ObjeCtion 
which  feems  to  have  any  Weight  is  the  lafl, 
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but  that  has  been  fiilly  aniwered  by  Mr.  Faxa- 
kerliy^  for  the  Fiduciar'  pradia\  is  not  relative 
to  the  Truftees  defcribed  in  the  Notice,  but 
to  the  Truftees  before*inentioned  in  the  In- 
formation, and  there  is  that  in  the  Infonna* 
tion  which  amounts  to  a  pofidve  Averment ; 
for  the  Words  are  de  it  concgmenf  the  (aid 
Truftees,  and  though  they  are  not  exa£Uy 
defcribed  in  the  Information  in  the  iame  Man- 
ner as  in  the  Libel,  yet  there  is  no  feeming  In- 
confiftency:  For  Truftees  appointed  by  Veftry, 
muft  be  Truftees  appointed  by  Confent  of 
Parifliioners  in  Veftry,  and  fo  no  Repugnancy 
or  Contradidion  in  the  Defcription.  There 
was  a  Cafe  cited  by  the  Court,  the  Cafe  of 
the  King  and  Home^  Trin.  11.  ^.  3.  which 
was  an  Information  for  publishing  a  Libel, 
called  the  Ladies  Invention;  this  the  Jury 
found  to  be  a  Libel,  but  againft  what  Perfons, 
was  unknown,  and  the  Court  held  that  the 
Information  was  not  good. 


The  King  v.  Inhabitants  of  Ripon. 

Order  of         HpHE  Seffions  difcharged  an  Order  of  Re- 
Removai.  ^      moval  brought  before  them  by  Appeal, 

and  the  Order  of  Difcharee  was  in  thefe 
Words. — It  is  ordered  that  tne  Order  of  Re- 
moval be  difcharged,  without  giving  any  Rea- 
fon,  or  alledging  it  to  be  upoa  hearing  of  the 
Parties. 

Cur* :  It  appears  this  Order  came  to  the 
Seffions  by  Appeal,' which  gives  them  an  un- 
doubted Jurifdi£lion ;  and  there  is  no  Necef- 
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fity  for  fetting  out  the  ReaTon  of  their  Judg- 
ment :  We  never  do  it  in  this  Court,  and 
therefore  this  Motion  made  by  Mr.  Parktr 
was  denied. 


Darby  v.  Pool.     Mich.  8  Geo.  2. 

ACTION  of  Debt  upon  a  Bail  Bond  taken  Debt  upon 
in  the  Marflialfea  Court,  the  Defendant  ^^^  ^^»^- 
craved  Oyer  of  Condition  only  and  not  the 
Bond,  and  then  pleaded  Stat,  tl,  6.  That  no 
Sheriff,  under  Sheriff,  or  under  Officer,  (^c, 
Ihould  take  a  Bail  Bond  but  in  the  Name  of 
his  Office,  and  then  goes  on,  (sTr.  and  favs 
that  the  Defendant  being  in  Cuftody,  the 
Plaintiff  took  a  Bond  in  the  Name  of  £«r- 
leigh.  Plaintiff  replies,  that  at  the  Time  of 
making  the  Bond  he  was  Sub-marihal,  and 
then  goes  on  and  fets  forth  by  Way  of  Induce- 
ment, that  the  Bond  was  taken  by  Burleigh 
vigore  Statut.  znA  fecundum  formam  and  Effec- 
tuniy  l^c,  and  then  traverfes  that  the  Bond  was 
taken  by  Darby  modo  et  fbrma^  CsTc.  and  upon 
this  Iflue  is  joined,  and  Verdi£l  for  Plaintiff. 
It  was  now  moved  in'Arreft  of  Judgment,  (806.) 
that  the  Bond  was  taken  by  Darby  in  the 
Name  of  Burleigh^  whereas  by  the  Exprefs 
Words  of  the  Statute  it  ought  to  have  been 
taken  by  the  Officer  in  the  Name  of  his 
Office. 

Mr.  Fazakerly  for  Plaintiff:  The  Replica- 
tion is  good,  the  only  Objection  is  to  what   . 
is  alledged  by  Way  of  Inducement,  which  is 
not  material ;  the  Defendant  pleads  that  the 
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Bond  was  taken  out  hy  Darby  in  the  Name  of 
Burleigh  \  this  the  Plaintiff  traverfes  and 
denies  its  being  by  Darby  modo  et  forma  \  this 
avoids  the  Fa6l  which  is  alledgedf  in  the  De- 
fendant's Plea,  and  upon  this  Point  the  Parties 
were  at  Ifiue,  and  Jury  found  it  for  the  Plain- 
tiff. The  Defendant  in  this  Cafe  craved  Oyer 
of  the  Condition,  by  which  Means  the  Plaintiff 
was  deprived  of  the  Benefit  of  fetting  out  of 
the  Bond,  which  otherwife  he  might  have 
entered  at  large  upon  the  Record,  and  by  that 
Means  he  would  have  avoided  the  Defendant's 
Plea  of  the  Statute,  becaufe  then  it  would 
have  appeared  the  Bond  was  taken  in  the 
Name  of  his  Office,  as  in  Carth.  301,  302. 
Lutw,  68o. 

Mr.  Denifon  cont' :  The  Stat.  23  H.  6. 
cap.  10.  is  fet  out  and  made  Part  of  the  Re- 
cord, and  it  appears  by  the  Statute,  that  the 
Bond  muft  be  taken  in  the  Name  of  his 
Office,  or  otherwife  it  is  void,  but  as  the 
Bond  is  pleaded  in  this  Cafe,  it  does  not 
appear  to  be  taken  according  to  the  Statute, 
and  this  Defed  is  not  aided  by  Verdift  ;  for 
where  a  Matter  is  of  Subftance  and  efTentially 
necefTary  to  be  fet  forth,  the  Omiffion  is  not 
cured  by  Verdift,  and  to  this  Purpofe  he 
cited  2  Saund.  177.  Suppofmg  the  Plaintiff 
(hould  bring  an  A6lion  of  Covenant,  and 
(hould  not  alledge  fufficient  Breach  to  intitle 
him  to  his  Adion,  a  Verdidl  will  not  aid  him 
in  that  Cafe,  but  it  (hall  be  taken  as  a  void 
Iffue.  The  Iffue  is  only  here  whether  the 
Bond  was  taken  by  one  Man  or  the  other, 
but  it  doth  not  appear  to  be  taken  according 
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to  the  Statute,  and  the  Court  cannot   now* 
intend  it  to  be  fo  taken. 

Bennyj  pro  ^er^ :  There  is  no  Objeftion 
to  the  Bond  itfelf  with  Refpect  to  its  Form  ; 
the  chief  Objedlion  is,  that  it  was  not  taken  in 
the  Name  of  his  Office,  but  this  is  fufficiently 
fet  forth  in  the  Replication,  for  there  the 
PlaintiiF  avers  that  he  was  an  Officer  and  Sub- 
marfhal  of  the  Court,  and  that  he  took  the  . 
Bond  fecundum  formam  et  effeSfum^  fsTr.  and 
cited  I  Lev.  254.  Lenthall  and  Cooke^  1 
Sound.  156.  10  Rep.  lOOb.  Sir  William 
Drury^s  Cafe. 

Raymond  Chief  Juftice  :  The  Replication 
in  this  Cafe  is  cured  bv  the  Verdi<^.  The 
Defendant  pleads  the  Statute,  and  that  the 
Bond  was  taken  by  a  third  Perfon  in  the 
Officer's  Name.  •  This  he  traverfes  by  fetting 
forth  he  was-  Sub-marihal  and  took 'the  Bond 
vigor e  Stat,  and  fecundum  formam  et  effeSium^ 
b^c.  abfque  hoc,  and  that  he  took  it  modo  et 
forma.  Though  the  Inducement  to  the  tra- 
verfe  is  ihort,  yet  it  being  after  Verdi£t  is 
aided  by  the  Words  fecundum  formam^  i^c.  (d97.) 
Statut\  which  muft  imply  he  took  the  Bond 
in  the  Name  of  his  Office.  The  Defendant 
fhould  have  craved  Oyer  of  the  Bond  and 
then  it  would  have  appeared  upon  Record, 
how  taken. 

Probyn  Juftice :  The  Plaintiff  in  Replica- 
tion hath  followed  Defendant's  Plea,  and 
traverfed  the  Fa£l  infifted  upon  by  the  Plea, 
and  that  is  found  for  the  Plaintiff.  There  is 
nothing  fet  forth  in  the  Inducement  that 
deftroys  the  Replication,  and  though  it  is  not 
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alledged  fo  fully  as  might  have  been,  yet  is 
now  cured  by  the  Verdid  ;  and  the  fecundum 
formam^  iifc.  implies  that  it  was  taken  in  the 
Name  of  the  Office  as  the  Statute  requires. 

Lie  Juftice  :  The  Statute  is  here  pleaded, 
and  it  muft  appear  upon  Record  that  the  Bond 
was  taken  in  the  Name  of  his  Office,  and  this 
is  ufually  fet  out  in  the  Declaration.  Had  the 
Inducement  been  out  of  the  Cafe  the  Repli- 
cation had  been  good,  but  the  Inducement  is 
now  become  a  neceflary  Part  of  the  PlaintiflPs 
Replication,  and  the  Court  muft  take  Notice 
of  it.  By  this  it  appears  by  Plaintiff's  Con- 
feffion,  that  the  Bond  was  taken  by  him  as  an 
Officer,  and  a  Verdid  cannot  be  found  con- 
trary to  a  Man's  Confeffion  \  but  the  Plaintiff 
goes  further  and  fays,  that  the  Bond  was  taken 
by  h\m  fecundum firmaniy  and  traverfes  its  being 
taken  modo  et  forma  as  alledged  by  the  De- 
fendant ;  how  far  the  modd  et  forma  goes,  and 
whether  Hat  fecundum  finrmam^  i^c.  will  give  a 
Caufe  of  A6iion  is  the  Queftion.  Suppofing 
in  this  Cafe  the  Defendant  had  demurred  this 
had  been  a  good  Objedion.  But  the  Court 
gave  Judgment  for  the  Plaintiff;  Lee  duhi- 
tante* 


Mandy  v.  Mandy. 

Fee  in  Rever-  'T^HE  Cafe  in  EffcA  was  no  more  than  this. 

4om.  '^      Venterus  Mandy  being  feifed  in  Fee  of 

the  Reverfion  of  feveral  ^kffua£es  expedant 
upon  two  feveral  Terms  for  Years,  out  of 
which  was  referved  a  Ground  Rent  of  29  /. 
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per  jfnnunij  and  having  feveral  Sons  and 
Daughters,  devifed  to  them  and  their  Heirs 
feverally,  the  feveral  Rents  of  6,  7,  and  9 
Pounds  per  jfnnumj  ifluing  out  of  the  Ground 
Rents.  He  likewise  devifed  to  his  eldeft  Son 
5  /.  per  Annunty  and  taking  Notice  in  this  WDl 
of  the  Undutifulnefs  of  his  firft  Son,  declared 
it  his  Intentions,  that  he  fhould  take  no  more 
of  his  Eftate  than  what  was  exprefsly  devifed 
to  him ;  and  whether  the  Reverfion  in  Fee  cx- 
pedlant  upon  the  Lease  for  Years  pafled  by  this 
Devifetohis  feveral  Children  was  the  Queftion. 
Serjeant  Baines :  If  the  Teftator  in  this 
Cafe  had  devifed  the  Rents  and  Profits  of  his 
Eftate,  that  undoubtedly  had  been  an  equivalent 
to  the  Devife  of  the  Lands  themfelves  and  the 
Reverfion  would  have  pafTed.  But  here  the 
Rent  only  is  devifed,  and  therefore  nothing  (898.) 
(hall  pafs  but  the  Rent  itfelf,  for  Rent  is  not  a 
fufficient  Word  by  the  Statute  of  Wills  to 
pafs  Lands  by,  and  he  cited  Moore  640. 
Derick  and  Kery\  but  note  this  Cafe  is 
reported  aliter  in  the  lame  Book  fo.  771.  and 
with  this  laft  Report  agrees  Cro.  Jac.  104. 
But  in  the  prefent  Cafe  the  Teftator  hath  not 
devifed  to  his  Children  all  his  Rent,  nor  hath 
he  given  in  exprefs  Terms  the  Ground  Rent 
itfelf  which  might  have  been  an  Indication  of 
his  Intent,  but  he  hath  only  given  an  annual 
payment  ifluing  out  of  his  Ground  Rents,  nor 
is  the  Rent  in  queftion  referved  upon  one 
fingle  Demife,  but  ifluing  out  of  fevend  Leafes 
which  have  diflFerent  Determinations.  Befides 
here  is  no  particular  Rent  devifed,  nor  what 
House  each  Devifee  fliall  have  }  (b  that  fliould 
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the  Reverfion  be  conftrucd  to  pafe  by  this 
Devife,  it  will  make  great  Confufion  how  to 
apportion.  He  likewife  cited  Cro,  £/fz.  637, 
651.  M$or  549.  I  Lion.  315.  He  alib 
(aid  there  was  a  Difference  between  a  Rack 
Rent  and  a  Ground  Rent;  a  Rack  Rent 
always  includes  the  whole  Profits,  but  a 
Ground  Rent  feldom  includes  a  tenth  Part. 

Serjeant  Eyre  conf:  The  Reverfion  in  Fee 
expe^ant  upon  the  feveral  Leafes  will  paTs  by 
the  Devife  for  two  Reafons;  Firft,  becaufe 
it  plainly  appears  to  be  the  Intent  of 
the  Devifor,  that  the  Inheritance  (hould 
pafs,  and  adly,  becaufe  the  Words  themfelves 
are  fufficient  and  amount  to  a  Difpoiition  of 
the  Reverfion.  The  Intention  of  the  Teflator 
appears  from  the  Words  of  the  Will,  Item^ 
Concerning  the  Difpofal  of  all  my  worldly 
Eftau^  my  Will  is,  tf<.  Thefe  Words  of 
themfelves  are  fufficient  to  create  a  Fee.  a 
Vern.  715.  He  likewife  eives  an  expreis 
Eftate  to  his  eldeft  Son,  and  were  are  negative 
Words  to  fhew  his  Intentions^  that  he 
(hould  take  no  more  than  what  was  particularly 
devifed  to  him.  The  Limitation  to  his  Chil«> 
dren  is  to  them  and  their  Heirs  for  ever, 
which  is  inconfiftent  with  a  determinable 
Eftate,  and  therefore  it  muft  be  his  Intention, 
that  the  Reverfion  expectant  upon  the  Leafes 
ihould  pafs  likewife.  Secondly,  He  argued 
that  the  Words  in  themfelves  are  fufficient  in 
a  Will  to  convey  the  Inheritance.  By  the 
Conveyance  of  a  Rent  at  Common  Law  no- 
thing paflfes  but  the  Rent,  but  in  Wills  it  is 
different,  for  the  Statute  of  Wills  does  not 
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2e  a  Man  up  to  any  fet  Form  of  Words,  as 
onveyances  at  common  Law  do,  and  there- 
fore if  a  Man  by  Will  conveys  all  his  Eftate 
the  Reverfion  in  Fee  pafles.  So  if  a  Man 
devifes  away  all  his  Livelihood,  all  his  In- 
heritance, &r.  this  is  fufficient  to  convey  over 
the  Fee.  Owen^o*  zLev.^i.  3  Z^on.  165. 
Styles  178.  And  the  Cafe  in  Moor  771,  is  a 
ftrong  Cafe,  that  by  a  Devife  of  Rent  the  Re- 
verfton  pafles.  This  Cafe  is  mentioned  in 
Duie  of  Char*  U/es  72,  and  in  Cro.  Jac,  104, 
and  the  Circumftances  of  both  Cafes  are 
alike ;  in  both  Cafes  a  Rent  is  devifed  ifluing 
out  of  a  Term  for  Years.  There  the  Words 
of  the  WiU  are.  As  to  the  Difpofition  of  all 
my  Lands  and  Tenements ;  here  the  Words  (299.) 
are.  As  to  the  Difpofal  of  all  my  worldly 
Eftate ;  there  an  Eftate  for  Life  was  given, 
and  here  it  is  to  his  Children  and  their  Heirs 
for  ever.  It  is  held  in  i  Fent.  322.  that  by  a 
Devife  of  all  his  Rents,  a  Reverfion  expectant 
upon  a  Leafe  will  pafs,  and  fo  concluded,  that 
firft  it  appeared  to  be  the  Intent  of  the  Parties 
the  Reverfion  ihould  pafs,  and  2dly,  by  a 
favourable  Conftrudion  that  is  made  of  the 
Words  of  a  Will,  the  Words  are  of  them- 
felves  fufficient  to  carry  the  Reverfion. 

Raymond  C.  J.  It  appears  to  be  the  Inten- 
tion of  the  Teftator  to  difpofe  of  his  whole 
Eftate,  the  Limitation  is  to  the  Children  and 
their  Heirs,  which  could  not  be  if  no  more 
was  to  pafs  than  the  bare  Rent,  for  that  is 
determinable  upon  Leafes.  The  Reverfion 
in  this  Cafe  cannot  go  to  his  elder  Son,  for  he 
exprefsly  excludes  him  from  taking  any  more 
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than  the  particular  Eftate  devifed  to  him.  In 
Deeds  it  is  neceflaiy  to  make  Choice  of  apt 
Words  of  Conveyance,  but  Wills  are  always 
taken  favourable,  and  the  Intent  of  the 
Teftator  is  to  be  confidered.  Prohyn  and 
Lee  of  the  fame  Opinion. 


FINIS. 
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